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The Utah Spousal Elective Share

l. Overview of Utah’s Spousal Protection System. Every state provides some level of
protection for spouses who are cut out of the esththe deceased spouse. UHatay is a
hybrid of sorts, so it is helpful to first put it context.

A. Context. The two major property law systems in the Uni&altes each provide
spousal protection by their own methods. The tygtesns are the community property system
and the common law system. The rules in eachdjgtisn provide a unique application of the
system it uses, but in very general terms, thesthofithe two systems are as described below.

1. Community Property. The community property states (Washington,
California, Nevada, Idaho, Arizona, New Mexico, &exLouisiana, and Wisconsin, and
sometimes Alaska where a couple may opt in to anwanity property system) accomplish
spousal protection by an up-front creation of amaqoroperty interest in each spouse in certain
kinds of property, typically earnings from persosatvices during the marriage and property
derived from such earnings. Thus, each spousegeilérally have an interest in two classes of
property, separate property (held before marriagéeaved from gifts, inheritances, spousal
agreement, etc.) generally not protected for theratpouse, and community property in which
each spouse will own an equal interest. Commupribperty provides protection on death, but
also in the event of divorce. Also, for spousesfitcommon-law jurisdictions, such as those
who move into the community property jurisdicti@td in the marriage, to the extent real
community property is not built up, a quasi-comntyproperty mechanism or constructive trust
may be applied to accomplish a protective resuaiilar to a back-end property allocation.

2. Common-law Property. Common-law jurisdictions provide spousal
protection differently. They use a back-end propadjustment in the event of death or divorce.
Each spouse separately owns his or her own prgpmrtyn death, a certain minimal spousal
share may be required by statute where electedégurviving spouse. The protection can be
measured by a percentage of the decéslpnbperty or certain types of property (the olaveo
and curtsey rules related to a percentage of reglepty, for example), or may be measured by
the combined property of the spouses to preveraiungss where the richer spouse is the
survivor. On divorce, an equitable allocation iad® usually pursuant to a combination of
statutory and case law. Community property isia property interest and remains community
property when brought into a common law jurisdietiand is dealt with on community property
principles, absent an intention to convert the reatid the property. See generally the Utah
Uniform Disposition of Community Property Rightse¢ath Act, UCAS§ 75-2b-101et seq.

3. Utah’sHybrid. Utah is a common-law jurisdiction and has byud&a
defined in a rather unique way the elective sh&eesurviving spouse, taking the community
property concept of separate property and applyiag part of a back-end property allocation
system derived from a nationally-promulgated UmidProbate Code. (Utahprovisions
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constitute Part 2 of the Utah Uniform Probate C&dleA § 75-2-201et seq.) There are three

key steps in the system: (i) calculate the grasslf augmented estate taking into account the
equity value property and deemed property of edi¢heospouses, (i) remove from this amount
an amount treated as the separate property ofaddbk spouses and divide the result by three to
obtain the gross spousal entitlement, and (iiiyappparate and nonseparate amounts passing to
the survivor from decedent, including exempt propdromestead, and allowances, and apply
the amounts of nonseparate property held by thevgur as payments toward the survigor
entittement in order to reach the amount remaipagpable by the decedénestate. We will

find that this structure creates a number of sermoblems.

B. Share of Augmented Estate. To qualify as a surviving spouse, the spouset mus
survive the decedent by 120 hours. UEA5-2-702. When the statute speaks of transfers
during marriage, it includes any marriage betwestredent and the surviving spouse where
there has been more than one marriage; howevesepiaate property provisions deal with the
most recent marriage. UGA75-2-201(3); UCA§ 75-2-208. In determining the family
augmented estate from which the survis@lective share will in turn be determined, aetgrof
different rights and interests are taken into antoand for any single asset a number of different
rights and interests may be included in the augetkastate under a number of different code
sections. If, however, a right or interest wouddibcluded more than once, there are rules to set
priorities about which inclusion provision appliesorder to prevent double counting. In
general, the surviving spouselective share in the deceased spewmgmented estate (UGA
75-2-203) is calculated this way:

1. Probate Estate. Start with the decedéstnet probate estate. UGA75-2-
204. This is the probate estate less funeral esggermdministrative expenses, homestead and
family allowances, exempt property, and allowabkgltor claims. Claims, as defined in the
Utah Uniform Probate Code, do not include estaialogritance taxes or title disputes over
potentially includable property. UC&75-1-201(6). The probate estate will include the
property owned by decedent in decetteename alone at death, such as full interestantsy-
in-common interests in real estate, bank accoeits, vested remainder interests, continuing
term interests (at commuted value), and so ond{gaussed below, the surviving spouse may
well be entitled to homestead, family allowanced arempt property.) Community property is
not taken into account in determining the elecskiare since it has its own division rules. See
generally the Utah Uniform Disposition of CommuniRgoperty Rights at Death Act, UG
75-2b-101et seq., particularly UCA§ 75-2b-104.

2. Nonprobate Transfers. Add in the decedelstnonprobate transfers to
others. UCA§ 75-2-205. This would include such things as:

a. Owned in Substance. Property passing at death ththe to the
estate or surviving spouse, which was owned or dvimsubstance by decedent just before
death, including:

I. General Power. Property subject to a presentlycesable
general power of appointment exercisable alongereral power is one exercisable in favor of
self, estate, or creditors of self or estate. d&dmition at UCA§ 75-2-201(6). A general power
includes a power to revoke or to invade principahy power of appointment includes the power
to change a beneficiary. UGA75-2-201(5)).
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@) The power may be a general power whether or not
the decedent had capacity to actually exercisand,regardless of who else granted the power;

(b) A*“5and5” power (withdrawal power up to $5,000
or 5% of corpus) granted to decedent by anothetdMoeia general power up to the amount
subject to it at death. Prior lapses would nonisuded because not presently exercisable.
Official Comment to 2-205, Example 2.

(c) A presently exercisable general power does not
include a testamentary power created by someogre @fficial Comment to 2-205, Example 1.

(d) Limited or special powers of appointment granted
to decedent by another are not includable. Offi€@mment to 2-205, Example 2.

(e)  Arevocable trust created any time( during or
before marriage) is included (but only once wheeated during marriage and thus includable
under two sections). Official Comment to 2-205aEwple 3.

il. Joint Tenancy. The decedanfractional share (see
definition at UCA§ 75-2-201(2); 1 over the number of joint tenantsiclr would be the
decedent plus others or just the others where @atésinot a joint tenant) of joint tenancy
property. This applies whether or not the arrarg@mrovides a unilateral right to severance.
This would include a typical real property joinhéancy interest. Official Comment to 2-205,
Example 4. If the decedent paid more than hisoffdactional interest for a joint tenant’s
interest with others, the excess would be a gifthat if the purchase occurred during marriage
in the two years before death, it could be recaveraer the gift rules described at c. below.
Official Comment to 2-205, Example 19.

iii. POD or Joint Accounts. The value of decedent’s
ownership interest in payable on death properigcopunts, etci.g., typically at full value; see
UCA § 75-6-103(2)) or as registered co-owner in an agtwaith rights of survivorshipgg., a
bank joint account, includable in the amount cdntieéd by the decedent, as provided in UL A
75-6-103(1) defining ownership in accounts (a tdefined at 75-6-101(1)). Official Comment
to 2-205, Examples 6.

(@8  Ajoint bank account as to which decedent was a
joint tenant but into which decedent contributethima, would not be included. Official
Comment to 2-205, Example 7.

(b) Query: shouldn’t more of the joint bank account
possibly be included to the extent the creditordexfedent can be benefitted by it under USCA
75-6-107 in the event the estate is inadequate®VSée§ 75-2-205(2)(b) (described at b, below)
relating to powers which may benefit the estatereditors created by decedent exercisable by a
nonadverse party (defined at UGA/5-2-201(4) to require a substantial beneficitdriest),
where the surviving spouse, a creditor, or onengdtr a minor or dependant child can trigger
the exercise by the personal representative afighéto invade the joint account. The matter
generally should be moot as to the probate esttause nothing of it will be left, but such
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inclusion could affect the elective share in noilyaite transfers, such as those not subject to
creditor claims through the probate estate.

iv. Life Insurance. Life insurance proceeds (up tdcasue
or premiums paid on the policy during the decedglife, a very significant limitation added to
the Utah version) where the policies or proceedssabject to a general power of appointment
exercisable alone. This is quite limited; it isahmbiguous, particularly as to term policies and
group policies of any type.

(8  Whatis “the policy”? If a group term life insur@m
policy has been in effect for the 20 years of theadlent’'s employment, but the carrier was
changed 5 years ago by the employer, are premion@nfy 5 years at issue? Presumably a
term policy in effect for a long time is “the palicfor that time and not just for the last year and
premiums during life include all premiums on thatigy even though the premium may increase
annually and the policy may be subject to posd#eination annually.

(b)  What are “premiums paid”? Assume a group life
policy (term or permanent) where the employer sritee check for the premiums; are these
premiums paid included, or is it necessary fordbeedent to write the check? Does it make any
difference if the policy is held by a company ag phan entity buy-sell agreememrtd., a
redemption funded by insurance on death)?

b. Retained Rights. Property transferred during raggiwith
retained rights by the decedent to possessionymgot, or income during life (terminating at
death or continuing), or transferred subject to @®aexercisable by decedent alone or with
others, or as to which the decedent gave somesaeither acting with decedent or, if not an
adverse party, acting without decedent, the powese it for decedent, including for decedent’s
estate or creditors. The amount included is taetion subject to the right or power (but passing
outside the estate to someone else other thapthuse or the estate, thus avoiding double
inclusion). UCA§ 75-2-205(2)(a) and (b).

i. Comparison. If decedent granted the requisite poive
power will cause property to be includable evemaifl the power been created in decedent by
another it would not be. For example, a generghtasntary power created by the decedent
during marriage may be includable if otherwise nmggthe requirements of UC& 75-2-
205(2)(a)(ii). Official Comment to 2-205, Examgdle

il. Asset Protection Trusts. Asset protection trustcdbed
in UCA § 25-6-14 would be included by a specific provisielating to inclusion by reason of
the restriction on transfer of the decedent’s eder UCA§ 75-2-205(2)(a)(ii).

iii. Life Interests. Retained income interests foriliférusts
are included (under UCA 75-2-205) at the full value of corpus subjectiterh, as are retained
unitrust and annuity interests for life (under U§A&X5-2-205 because a right to income is
defined (at UCA§ 75-2-201(9) to include annuities and unitrustd)ere the remainder passes to
someone other than the estate or surviving spoQ$cial Comment to 2-205, Example 9.
With commercial single life annuities, nothing éftlto pass to someone else, so nothing is
included. Official Comment to 2-205, Example 13.
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iv. Term Interests. Retained income, annuity, and ustit
interests for a term, and personal residence trwiich must be for a term (see IRC
2702(a)(3)(A) and Treas. Reg. § 25.2702-5(c) apitdified personal residence trusts), are
included at commuted values of the unexpired tamuer UCA§ 75-2-204, which relates to the
probate estate. Reversions, if any, also woulthtdedable (at commuted values) under UEA
75-2-204. Remainders to others would be includedear commuted value at the time of death
(not at the time of the creation of the interesiler the income interest provisions of U§A5-
2-205(2)(a) because the term interest relatesetoeitmainder portion and the remainder passes to
some one other than the estate or surviving spolise.inclusion is the commuted value
because the amount included is “the value of taetifsn of the property to which the right or
restriction related” to the extent it passes ogtgicbbate to some one other than the estate or
surviving spouse, and under UGA’5-2-208(7)(b) with respect to any present orrelinterest,
the value is commuted value. The result will gafigibe the inclusion of the full value of the
corpus under the combination of sections; as otlfeedent’s death, remainders contingent on
decedent’s life will be fixed and will be 100% ddlue less the commuted value of the
continuing term interest, which is also includedi@nthe other section. See Official Comment
to 2-205, Examples 9-12.

C. Gifts in Two Years. Certain property which wassterred to
others (such as gifts over $10,000 per donee et yesurance related amounts which would
otherwise have been includable), or powers ormethrights described above which terminated
(by transfer, release, lapse, exercise, defaulf), @ the two years of the marriage before death.
The inclusion is the amount not passing to the diece the decedent’s estate, the spouse, or the
surviving spouse. UCA 75-2-205(3).

i. Disquised. The gifts subject to this section catude
amounts in excess of the return received by thedkst for a transfer, such as bargain sale or
other disguised gifts. See Official Comment to0&.2Example 19 (relating to the excess paid
for a joint interest)._See also UGA75-2-208(6)(a) (relating to the exclusion of trans for
“adequate and full consideration in money or moge&yorth”).

il. Termination. Termination of retained income, amyyor
unitrust or similar interests in the two year pdramuld bring back the entire corpus for
inclusion. Official Comment to 2-205, Example 16.

iii. Broad Definition of Transfer. The term transfeclirdes
exercises, releases, lapses either of a genera@rpmweated by decedent for himself or herself, or
of a power to benefit decedent granted by decadesmthonadverse party as described in LECA
75-2-205(2)(b). UCA§ 75-2-201(10)(c)._See also b. above. Thus, geththings occur in the
two year period, property could be included indngmented estate as a result.

d. Special Issues. Certain nonprobate transfersaiaa some side
issues which may be important.

I. Fraudulent Transfer. If a transfer constitutesaadulent
conveyance, it might be possible to set the trarasfele under the Utah Uniform Fraudulent
Transfer Act, even where the fraudulent transfeuoed before two years before death, so long
as it is within the limitations period of the Fraleint Transfer Act. UCA 25-6-1et seq. See
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also UCAS§ 75-3-709 on the Personal Represent&ipewer to avoid transfers. Presumably the
recovered asset would be included in the probattes st least in most cases where the transfer
was from the decedent. If a transferee from dateni@kes a further transfer which is covered
by the Fraudulent Transfer Act, the recovered assght alight somewhere elsed., in a trust)
and be treated as part of some other item incled@ailthe elective share determination; this
may cause the transfer within two years rule tdyapp

(& A creditor is a person who has a claim, and a claim
is broadly defined as “a right to payment, whetbrenot the right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matljranmatured, disputed, undisputed, legal,
equitable, secured, or unsecured.” UCA § 25-6-2(3)reats of divorce are sufficient to make
one a creditor, for exampldradford v. Bradford, 993 P.2d 887 (Ut. App. 1999).

(b) The rule used by thBradford court has been
referred to as a claim notice theory, under whighactual accrual of a claim is not always
necessary.

il. Charitable Trust Issue. Where the ability of aus@oto
recover a gift pursuant to a spousal election coalsse tax problems, obtaining a spousal
consent at the time of the gift may be advisalbler example, if charitable gifts or trusts are
subject to being reclaimed, this may raise a qoesis to the availability of the charitable
deduction (see Internal Revenue CodRC”) §§ 170 and 2055(e)), or if the spolspower is
deemed held by the giving spouse, there may bessssito the taxability of the income to the
giving spouse under the grantor trust rules (s€=§mR72(e)).

e. Reference. The tests as to transfers with retaigéts and so on
are rather technical and are intended to broaddyap interests in trusts and other devices used
in transferring property. The examples in theawdi comments to the Uniform Probate Code are
very helpful in applying these provisions and thigeo provisions relating to inclusion in the
augmented estate. The comments are included ittdNdteh Code Annotated, but are not
included in Lexisversion of the Utah Code. See part I. at |. Wwelo

3. Spousal Transfers at Death. Add in the decedestnonprobate transfers
at death to the surviving spouse (not includingadesecurity). UCA§ 75-2-206. This would
include property passing by rights of survivorshgayable on death accounts, or property or
rights like the items described in I.B.2. abové, jpassing to the surviving spouse instead of to
others, for example, an income interest in a tf@stommuted value) or corpus from a trust. It
does not include community property. UGA5-2b-104.

4. Spouse’s Property. Add in the surviving spouseown property at the
time of the decedeistdeath. UCA 75-2-207. This would include the spoigsghare of co-
owned property or accounts, insurance proceedsisirroceeds or other property passing to the
survivor on decedetstdeath (including through trusts or transfers fthird persons), and
property or rights transferred away by the sungvpouse like the items described in I.B.2.
above €.g., transfers with retained rights and so on) butld/owt include property already
included as a spousal transfer at death under §€32-206 or by inclusion in the probate
estate. It does not include community propertfCAL§ 75-2b-104.
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a. Fractional share values where decedent owns a &hasle as a
joint tenancy) are determined just before decédeldath. Also, insurance on decedtehife
where the proceeds pass to a third party from iaypolwned by the survivor is valued by its
interpolated terminal reserve value or similar mdtmot by the amount of proceeds.

b. Other than this, the property under this sectioralsed taking into
account that decedent died before the survivorexample, a trust providing an interest for
decedent and survivor would be valued taking ictmant matters triggered by decedgwuleath,
such as the termination of an interest held byddee=dent.

5. Consideration or Consent. Take out nonprobate transfers to others to the
extent the transferring person received adequatdudinconsideration in money or morisy
worth, or if the transfer to others was consenteid tvriting by the other spouse. UGA75-2-
208(6). A consent to a split gift for obtaining@amnual exclusion for federal gift tax purposes
(see IRC§ 2513) is not a consent to the transfer. A vghdusal consent to a beneficiary
designation under ERISA (Employee Retirement Inc&meurity Act of 1974) will be a valid
consent for this purpose, as well. UPC Offician@oent to 2-208.

6. Claims. Take out of each includable clags.( items 1 through 4 above)
the value of enforceable claims against includabdperty. UCA§ 75-2-208(7). This would
include the unsecured debts of the surviving spasde the class for the survii®property and
those of the decedent as to the probate estatéd §8CG5-2-204, 75-2-207(3). Remember that
claims don't include death taxes. UGA5-1-201(6).

Query: Is the elective share itself a claim? linse¢o meet the definition of UCA
§ 75-1-201(6) as a claim against the estate argitey death. It certainly isn’t a donative
transfer since the surviving spouse making thetieletas been cut out of gifts to some extent
and is forcing funds out of the estate or otheipients. The elective share is not like an
intestate share since it does not exist to credtspmsitive scheme where some or all of an estate
does not pass by will (or dispositive instrument) éxists to override any such will or
dispositive instrument which may exist. Is it damienough to an intestate share not to be a
claim? Is it something else altogether but ndaart? However, if the elective share is a claim,
it would not be appropriate to deduct the electivare in determining the elective share.
Nevertheless, it is arguable that the electiveeshzay be treated as a claim for the limited
purpose of being entitled to interest on claimsaudCA§ 75-3-806(4), commencing 6 months
after decedent’s death.

At this point, the equity value of the gross famalygmented estate of the two spouses
has been determined.

7. Separate Property. Then subtract out the value of the separategutpp
of the deceased and of the surviving spouse. §CB-2-208(1) through (5). Separate property
would include property owned at or before the nagej acquired by gift or death transfer from
someone else other than the other spouse, pavdtfoseparate property, designated as separate
by spousal agreement, or acquired as a recovepeftain personal injury claims.

a. Income and appreciation of separate property duhagnarriage
is separate property.
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b. Improvements to, or a debt reduction on, separatgepty is also
separate, but with some important exceptions:afamount paid for the improvement or debt
reduction is from joint or commingled funds oriierh the separate funds of the surviving
spouse, such property interest is then not theadecks separate property, but not over the value
of the affected separate property interest itself.

C. There is a general presumption that property issaparate, but
this presumption can be rebutted by proof to thereoy.

This is the category likely to create the most disp. We will deal with it much further
in Part 1l below.

8. Presumption for Inclusion. The presumption that property is not
separate has the same effect of the presumptimclosion in the augmented estate under the
Uniform Code. The effect of this presumption cargoiite strong. Seestate of Luken, 551
N.W. 2d 794 (N.D. 1996) (burden is on the partyagpg the presumption of inclusion in the
augmented estate under an earlier version of thi@tdnProbate Code; to meet the burden the
party must demonstrate the source of the resowhih are part of the asset (a business) and
not just that the business was started before #reiage); see also Utah Rule of Evidence 301(a)
(“. .. a presumption imposes on the party againstwit is directed the burden of proving the
nonexistence of the presumed fact is more prolihbleits existenc® andRobertson v.

Campbell, 674 P.2d 1226 (Ut. 1983) (presumption of contthuedue influence as to purported
trust ratification).

9. Augmented Estate. What is left is, essentially, the assets aftdat ebf
both spouses acquired during the marriage (otlzer by gifts or inheritances), and either
remaining at the time of death (directly or througtained rights, etc.) or given away or sold for
less than full value within two years of death.isTaimount is the family augmented estate. It is
divided by three to arrive at a gross survig@ntitlement share of the augmented estate. §CA
75-2-202(1).

C. Allowances and Exemptions. Another important factor to take into account is
that a surviving spouse, may be entitled to clamify allowance (up to $1,500 a month,
$18,000 lump sum for 2009 and earlier, $2,250 &¥JPO respectively for 2010, indexed after
that) for a year may be set and paid by the petsepeesentative without court approval; this
benefits the surviving spouse or supported minddi@n not residing with the surviving
spouse), homestead ($15,000 for 2009 and earli@580 for 2010 and indexed after that; this
benefits the surviving spouse and if none minoldeéin or other dependant children), and
exempt property (assets up to $10,000 for 200%aniier, $15,000 for 2010 and indexed after
that; this benefits the surviving spouse and iféyarhildren even if adults), in that order, as
priority amounts from the decedenestate. UCA 75-2-401et seq.; indexing at UCA § 75-1-
110.

1. Effect. These could be asserted by the surviving spagiseaway in the
probate process, even though the augmented estaéeto be determined. However, ultimately
these amounts will be treated as part of the paywfahe surviving spouseshare of the
augmented estate and, unlike the Uniform Cotteatment, will not be on top of such share.
UCA § 75-2-209(1)(d). Nevertheless, the priority ofsh@mounts over estate debts and other
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items, and over other benefits for estate benef@gsahould be maintained; thus it may be useful
to claim them even if later offset against the &lecshare.

2. Priority and Recovery. The family allowance and property exemptions
are treated as close to absolute and are giventprwer claims against the estate (claims
include funeral and administrative expenses undeA § 72-1-201(6)) and over beneficiary
rights. UCAS§ 75-2-401et seq., 75-3-807, 75-3-101n re Estate of Wagley, 760 P.2d 316 (Ut.
1988). On the other hand, the court has discreti@etermining the amount of family
allowance._Sen re Estate of Hamilton, 869 P.2d 971 (Ut. App. 1994) (reviewed for abofse
discretion; factors to consider include spdésis@e, health, standard of living, property and
resources, and the value of the decedarstate). These exemptions and allowances are not
reduced by reason of certain probate or nonprassgets against which they may be collected
being deemed separate property or otherwise nhtded in the augmented estate. Also, where
the estate is insufficient to pay them, these exiemp and allowances may be recovered against
multiple party accounts (UCA 75-6-107 andVagley case cited above) and revocable trusts
(UCA § 75-7-505(1)(c))._See also, with respect to certtaims, UCAS§ 75-6-310(2)
(securities), 75-6-201(2) (nontestatmentary prowisifor transfer at death), and 31A-22-
413(1)(b) (beneficiary designations).

D. Separate and Nonsepar ate Property Application. The nonseparate property of
or allocable (through retained interests, etctheosurvivor is applied as a payment of the
survivors share of the augmented estate. §CA5-2-209(1)(b). Also, any separate property or
nonseparate property of the decedent passing wutie/or at decedeistdeath is treated as such
a payment. UCA& 75-2-209(1)(a) and (c). Community property, hoaredoes not reduce the
elective share. UCA 75-2b-104 (community property “may not reducesbbject to, or be
used in calculating, the surviving spouse's elecsivare”).

Any balance left is payable to the survivor by tleeederis estate or property recipients.
UCA §§ 75-2-209(2) and (3), and 75-2-210.

E. Minimum Amount. Also, if the surviving spou&eshare of the augmented
estate, payable from the probate estate (inclutiraugh homestead, family allowance, and
exempt property) or from others (see U§&5-2-209(1)(a) through (d)), is less than $25,a00
2009 and earlier, $75,000 for 2010 and indexed #itd, the surviving spouse would be entitled
to the“supplementdlminimum amount of $25,000 for 2009 and earlie§,$®0 for 2010 and
indexed after that, from the estate, less thoserggayment amounts. UGRA75-2-202(2). The
source of payment priorities are described in UBCA&5-2-209(2). Certain nonprobate transfers
may be required to contribute.

If an augmented estate is so small that use ahthenum share is contemplated, the
decederis estate may also be too small to pay more thahdheestead, exempt property, and
family allowance to the surviving spouse. For 2@08 before, exempt property and homestead
equaled $25,000 and the surviving spésistare of these will be the full amount because
children only take these if there is no survivipgese. UCAS§ 75-2-402 and 403. Further,
these amounts together with any family allowaneedHhe surviving spouse will reduce the
supplemental minimum under UGA75-2-209(1)(d). Thus where a decedent died isgho
years the supplemental minimum will generally hesibry. On the other hand, the homestead,
exempt property, and family allowance are not stthif@the augmented estate or separate
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property concepts and thus would be payable evilae iprobate estate or other payment sources
for them €.g., revocable trusts, multiparty accounts - see |.@hdve; see also UCRA75-2-

405(1)) contained nothing but separate property. tire years 2010 and later with the increases
in dollar amounts, the minimum share may providaedurther benefit because homestead and
exempt property will amount to a total of $37,580¢ even with family allowance added the
total will amount to $64,500, potentially leaving$500 for the surviving spouse over these
other benefits.

F. Payment Provisions. If the elective share is applicable, how i®ibe funded?
In other words, who will lose out in the face oé thlection?

1. Allocation to Assets. Where the property passing to the surviving spou
and described in UCA 75-2-209(1) is insufficient to offset the electsteare amount (note this
provision on its face applies only to the elecshare not to the supplemental share because the
supplemental share is already defined by thesettifig amounts being insufficient to achieve
the dollar amount of the supplemental share; howender UCA§ 75-2-202(3), a Utah specific
variation, the homestead, exempt property, andlyaaiowance offset not only the elective
share, but also the supplemental elective shat@ulsec unlike the uniform act, these allowances
and exempt property are not on top of the elechare in Utah), other property is applied under
UCA § 75-2-209(2) and (3) to the elective share andtpplemental share, too, first from the
probate estate or from property deemed the decsderder the retained rights provisions, then
from gifts to others within two years of death (U§A5-2-205(3)(a) or (c), but not including
insurance amounts under (b)); the responsibiligllzcated proportionately among the recipients
at each level affected. If such amounts are stllifficient any other nonprobate transfers to
others are applied, which would, among other thingdude the insurance item left out in the
first round, allocated equitably.

2. Personal Liability. The first transferees and their donees (if theegs
have the property or its proceeds) of the valueroperty transferred by decedent and brought
back into the augmented estate may be personalilelio return the property or pay its value.
UCA § 75-2-210. They are the only ones so liable,adtlabsent some other basis of liability.
See UCA§ 75-1-103 (supplemental principles of law and egajiply). With some split
interests (term or life and remainder) or othemgfars, property may be included at full value
with portions coming in under more than one sectibmsuch cases, the property’s value may
have to be allocated between the inclusion prongsia order to apply the priority for liability
for the contributions toward the elective sharegimsy.

3. Special Issuesfor Qualified Plans. With ERISA qualified plans, the anti
assignment and related rules may preempt to soteatdke probate code rules relating to
spousal rights. Thus the plan under its terms negggl to deliver the benefit to someone other
than the person entitled under the probate codie. pfobate code recognizes this possibility and
requires a return of the benefit by such a recigiethe person who is entitled under the probate
code. UCA§ 75-2-210(b). The U.S. Supreme Court has left dperpossibility that such a
requirement may workKennedy v. Plan Administrator for DuPont Sav. and Invest. Plan, 129
S.Ct. 865 (20009).

a. Anti-assignment. Not all plans subject to ERISA aubject to the
anti-assignment rules, however. Such plans indagédat unfunded plans, excess benefit plans,
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SEP (simplified employee pension), Roth IRA conttibns through 401(k) plans, and welfare
benefit plans (such as life or health insurancegjlaSee ERISA § 201(2), (6), and (7); 29 USC
§ 1051(2), (6), and (7); and also ERISA § 3(36)|.Z8C § 1002(36); and IRC 88 402A(b)(2)
and 408(k) and (p). There are also exceptionsd@ntiassignment rules, the most notable of
which is the exception for Qualified Domestic Relas Orders or QDROs.

b. Preemption. On the other hand, all plans subgeERISA are
subject to the federal law preemption of statefales by ERISA, which generally provides that
anything in state law either contrary to ERISArmagre importantly, relating to an ERISA plan,
is preempted. See U.S. Const. Art. VI, cl. 2, ERE514(a), 29 USC § 1144(&haw v. Delta
Airways, 463 U.S. 85 (1983). A major effect of the predmpis that state domestic relations
law or other law such as community property or pgeson death law may not govern who is
entitled to benefits; rather the plan administraieed only look to the plan document itself, and
beneficiary designations under it. See ERISA §&Jj2)(B), 29 USC § 1132(a)(1)(B).

C. Kennedy Case. The U.S. Supreme CourKiennedy v. Plan
Administrator for DuPont Sav. and Invest. Plan, 129 S.Ct. 865 (2009) affirmed the court of
appeals (497 F.3d 426 (5th Cir. 2007)), on a diffiéibasis than used by the court of appeals, and
in an unanimous opinion strongly supported the ephthat the plan administrator must look
only to the plan provisions, but left open manyes Thelennedy case involved the issue of
whether a waiver of all rights under any retiremaan in a non-QDRO domestic relations order
can be effective where the actual beneficiary waschanged prior to death. The Court found
that the waiver was not a nullity and said it hache sort of validity, apparently under federal
common law, and thus may not have been preempséthgeause it was contained in a state
divorce decree. However, the principle that tr@dministrator is to follow the plan
document controlled, and the claim against the ptiministrator failed. The Court expressly
left open, without deciding, the possibility of @gitsy the plan participant’s estate to recover
benefits (after distribution by the plan) agaime former wife who was the named beneficiary
under an unchanged beneficiary designation datorg before the divorce and still in effect at
the time of death. Sdestate of William E. Kensinger, Jr. v. URL Pharma, Inc., _ F.3d __,
2012 WL 917582 (3d Cir. 2012) (allows suit agamstwife distributee to enforce divorce
waiver of plan benefits). More litigation and diel authority can be expected.

G. Payorsand Third Parties. The surviving spouse may give a notice to third
parties and payors relating to amounts or prodesty which the elective share may be paid in
order to render them liable for the share if thay pr transfer such property to others. Until the
notice is given such payors and third parties anéepted while acting in good faith. After
receiving the notice, they may be liable, but éyttdo not wish to hold the property, there is a
statutory process for delivery to court. UGA75-2-214.

H. Election. The election is made by filing with the courtlanailing or delivering
to the personal representative and petition wighimonths of death or 6 months of the probate of
a will, which ever is later. UCA 75-2-211(1). If there is no will, the petition ynstill be filed
(e.g., where the decedent attempted to dispose of sulataall property during life and left no
will), but presumably the 9 month limit would applif the 6 month period expires after the 9
month period, nonprobate transfers to others arécluded in the augmented estate. An
extension of time may be requested within 9 mofrths date of deathe(g., where the filing of
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a will is anticipated) and if granted, the nonprebi@ansfers are still included in the augmented
estate. UCA§ 75-2-211(2).

1. Alternative Relief. The election may be withdrawn any time befonalfi
determination by the court. UCA75-2-211(3). The withdrawal of the election daes
prejudice other rights and the election is in thheraative to such other rights, and this should be
the case even if the election does not explicaly so; see UCA 75-2-213(1) (waiver of
spousal rights requires writing signed by survivapguse) and UCA 75-2-801(1) (disclaimer
requires writing), and see also Utah Rules CivcP8d.(b) (rules of procedure apply after joinder
of the issue (note that issues are typically joisegarately by petition as they arise, assuming
they are not time barred, and are not subjectdaaliim joinder rules of the Ut. Ruls. Civ.
Proc.)) and 8(a) (alternative relief may be recqeegte., as to issues joined)).

2. Notice and Fixing Liability. Notice of the elective share petition needs
to be given to all with an interest in the estateegipients of property subject to the election.
UCA § 75-2-211(1). The court may fix liability agairtbse with the assets from which the
share is to be paid. UC&75-2-211(4).

l. Interpretive Aid. As mentioned earlier, the official commentshe Uniform
Probate Code are very helpful, particularly ash#ihclusion of various property rights and
interests (under trusts, annuities, insurance sanah) in the augmented estate. However, such
comments do not deal with Utalmodifications to the Uniform Code and thus dohedp on
separate property issues, and because $Jtalanges are so profound, the comments will be
more confusing than helpful in the treatment ofgheportion of the augmented estate to which
the survivor will be entitled.

Although the main code sections are parallel inUhdorm Code and in Part 2 of the
Utah Code, the subsection numbering is differemtcha be traced. Where there is lead-in
language, the Uniform Code starts subpart numbevitig(1), otherwise, it starts with (a), but
the Utah Code (UCA) always starts with (1). Foareple, Uniform Code 2-205(2)(ii) equates to
UCA § 75-2-205(2)(b), while Uniform Code 2-207(a)(1) atps to UCA§ 75-2-207(1)(a).

J. Native American Tribes. Other elective share regimes may apply to decedents
who are members of American Indian tribes. Trgrabate codes may provide an elective share
as to property on or connected with an Indian Regem. Seee.g., Ute Indian Probate Code
(Title VI of the Law and Order Code of the Ute ladiTribe of the Uintah and Ouray
Reservation) Section 6-1€t seg., the elective share provisions of which are at@8bHet seq.
(basically, one-third of estate, including assetexcess of $1,000 transferred to others by
decedent during life within three years of death$.to Indian Trust property held or controlled
by the Federal Bureau of Indian Affairs, there separate probate process independent of state
and tribal processes. 25 USC § 2206. If a trinat&/its probate code to apply, there is a
process to submit it for federal approval. 25 UBS2205. For such trust property, there is a
spousal share for a spouse omitted from a willifladlg, the intestate share), but it is limited by,
among other things, a requirement that the surgigppouse must have been the spouse for five
years or had a surviving child with the decede&d.USC § 2206(j)(A)(ii)). The potential
applicability of state, federal, and tribal eleetishares can lead to complex interactions, and to
complex choice of law issues, among these prowsion
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Il. Separate Property Problems. Lets explore further some of the aspects of the &kecti
share of a surviving spouse (UGA’5-2-201 ¢t seq.) relating to the concept of separate
property. We will look at general issues and then attention in particular to the treatment of
property enhancement payments with respect toawgonents to, or debt service on, the
decedernis separate propertyghhancement contributiohsespecially those made with the
surviving spouss separate funds or with joint or commingled funf$CA § 75-2-208(4)).

The approach will be to discuss generally the issaised by Utdk elective share statute, then
go into hypothetical examples to help solidify omderstanding of all the elective share rules,
but particularly the separate property aspectheht and finally in part 11l to provide some
suggestions relating to enhancement contributidmsiwmay be useful in dealing with what we
will find is a deeply-flawed piece of legislation.

A. Genesis of the Problem. The provisions dealing with the exclusion frdme t
augmented estate of the separate property of tterldat and of the surviving spouse, which
became effective in 1998, are a peculiar Utah nicatibn of the 1993 spousal share provisions
of the nationally promulgated Uniform Probate Coakich provided the basis for the Utah
Uniform Probate Code. Utah has adopted some veddithe Uniform Probate Code since 1975
(first effective, however, in 1977). The Uniforno@e elective share provisions were
fundamentally revised by provisions drafted firstl®90 and then reorganized and clarified in
1993. The Uniform Code was drafted for adoptiorih®ystates by a highly-respected group of
Commissioners for Uniform State Laws.

1. Uniform Probate Code - Background. The nationally-recommended
Uniform Probate Code uses a sliding scale of peages of the augmented estate for the spousal
share, with a smaller percentage for shorter nggsand a higher percentage for long-term
marriages, leveling off at 50%. The surviving spesiproperty, as well as the decedent
property, is taken into account in calculating dlugmented estate. The applicable percentage is
applied to the combined assets to arrive at atl@emgnt amount. Under the non-Utah version
of the Uniform Probate Code, the amount of thetlentient, which the survivor is treated as
already having received toward satisfaction ofehtlement amount, is double this percentage.
Thus, if a short marriage was subject to a 15%ereage level, 30% of the surviving sposse
property would count toward satisfying the survigsantitlement derived from the augmented
estate, and for a long-term marriage subject t0% percentage level, all the surviving spdsise
property is used in the calculation of the amourgtaaly satisfied.

The idea is that as a marriage progresses, mdhe @ouplés assets are deemed to arise
from the joint contribution of the spouses (withanly need for tracing and without giving
significance to who holds title), and such deenwaak jportion is always divided equally where
the poorer spouse survives, in keeping with a pastnp theory of marriage. Thus, if a
decedenis property is $100,000 and the surviggroperty is also $100,000, where the
applicable percentage is 15%, the entitlementheil$30,000 and the survivor will be treated as
having already received 30% of the survisassets ($30,000), and thus nothing new is payable
to the survivor. If decedéestproperty were $300,000 while the survisawere $100,000, the
15% would amount to $60,000, of which $30,000 wdaddreated as already received, and the
survivor would be owed $30,000 more. If the posmuse died first, the surviver30%
treated as already received would be $90,000,endurvivor would receive no payment from
the poorer spou&eestate.
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2. The Utah Modification. However, in Utah, this procedure has been
dramatically altered. The percentage level idlimarriages 33 1/3%.e., one-third). Rather
than treating two-thirds of the surviveiproperty as having already been received, areénti
different procedure is used. The augmented estatdculated substantially as under the
Uniform Code (except as to insurance). Then, ubidalis version, théseparate propertyf
the surviving spouse and of the decedent is takehk but of the augmented estate. The one-
third is then applied to what is left and all (hob-thirds) of the survivds nonseparate property
is treated as having been already received.

Instead of a statutorily-presumed joint contribatithe Utah version tries to exclude
nonjoint contributions by using a separate propeotycept. It also applies much more of the
survivor's joint contributioni(e., nonseparate assets) to offset the surigventitiement so that
the poorer survivor ends up with less than an esfuate of the nonseparate family assets. The
poorer survivor who has title (or deemed ownerstapggss than one-third of the nonseparate
assets does not get the difference up to halfdneeparate value, but only one-third. If a
survivor has more than one-third of the nonseparsdets, the survivor keeps them but without
an equalization if less than half.

The Uniform Probate Code was designed not to ne&dde back any assets as separate
property or as a nonseparate marital contributMfen Utah adopted the separate-nonseparate
property distinction (contained in UGA75-2-208(1) through (5), which were not part & th
Uniform Probate Code), and the source tracing ragseciated with the distinction, it created a
great deal of complexity. These differences infdtatatute from the Uniform Code become
very troublesome when applied to contributionsegfagate property between the spouses. There
are important ambiguities and consequences, pktigwhere one spouse contributes separate
property toward what would otherwise be separatpgty of the other spouse.

The Utah elective share provisions were analyzeberarticle Kogan and Thompson,
Piercing the Facade of Utatilmproved Elective Share Statute, 1999 Ut. L. Rev. 677, Wwhic
discusses in considerable depth the history oékbetive share provisions and strongly criticizes
them, because thégmasculate the protections afforded surviving spelry the uniform latv
by providing simple mechanisms for disinheritingpmuse. In particular, the provisions are
criticized for (i) including only nonseparate praojye (ii) providing only a one-third share (the
combination of (i) and (ii) provid&he poorest of all alternativgsand (iii) eliminating
insurance proceeds payable to others (W§C#-2-205) by limiting the includable amount to
cash surrender value or premiums paid (very bad fayorer survivor under UC&75-2-205,
very good for a richer survivor under UGA75-2-207). The criticisms stated in that artete
well founded, and as we will see, other criticismey be leveled at the elective share provisions,
as well.

B. Separate - Nonseparate Distinction. The key to understanding Utalelective
share is in understanding wttaeparate propertyneans and how it functions.

1. Separate Property. The distinction between separate and nonseparate
dominated by what counts as separate. This isitleeof the distinction defined by statute, and
nonseparate is any other value not derived frorarseég property.
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a. Statutory Definition. The base definition of segtarproperty in
UCA § 75-2-208(1) is:

(Q) ... Property is separate if:

(&) owned at the date of the most recent mariwhd¢jee decedent and the decedent
surviving spouse;

(b) acquired by gift or disposition at death framperson other than the decedent or the
decedernis surviving spouse;

(c) acquired in exchange for or with the proceadsther separate property;
(d) designated as separate by written waiver uSdetion 75-2-213; or

(e) acquired as a recovery for personal injury,dmly to the extent attributable to
expenses paid or otherwise satisfied from separaggerty.

This same Section goes on to tell us some moret alitat separate property is:

(2) Income attributable to investment, rentaletising, or other use of separate property
during the most recent marriage of the decedentt@decedetd surviving spouse is
separate property.

(3) Appreciation in the value of separate propdriging the most recent marriage of
decedent and decedEnsurviving spouse is separate property.

(4) [This paragraph deals with enhancement cantiohs for debt service on or
improvements to decedésiseparate property from joint or commingled proper from
the separate property of the surviving spousegthes not decedéstseparate property.
(This paragraph is treated further below, at 11.8.3

(5) All property of decedent or the decedesurviving spouse, whether or not
commingled, is rebuttably presumed not to be sépar@perty.

b. Retroactive Effect of Characterization. A sepaptgperty
transfer is a transfer made by a spouse from whattixen the spouseseparate property (see
UCA §§ 75-2-208(1) and 75-2-208(4), second sentencejedd, on one point of view, it may be
that it could be from nothing else, because in pamaunity property jurisdictions, ‘@narital’ or
“spousdl property concept does not apply to distinguish pioperty from separate property,
except on death or divorce. See General Uniform Camments to UPC Revised Atrticle I,
Part 2. The provisions of UC&75-2-208 relating to defining separate properiylyagat the
death of the first spouse to die, but not earlieemthe contribution was made. On the other
hand, the provision is intended to be applied #sdfe was some class of property other than
separate property at the time of the transferimgjstshing between classes by limiting separate
property to the specified types (owned at marriagegived by gift, etc.) for purposes of the
provision.
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C. The Need to Trace. To be separate, a propertsesitenust have
as its source property meeting the base definitinom there, the original separate interest may
be divided into or conjoined with other interestsl anay generate income or increase in value
which also may be divided into or conjoined withatinterests.

Unless the character of interests in an assetwitbemwould change to nonseparate with
the addition of any nonseparate (even traceabl@poaent however small, then each
contribution would need to be classified as to sewand allocated between the separate
component and the nonseparate component of thestde

If an asset or an interest always must be eittheephrate or nonseparate, then anything
coming into a separate interest from any sourcéh®property interest other than the particular
items meeting théseparatédefinition, would reduce separate property treatne the
vanishing point. This is not what the statuteysg to do. It uses a concept of separate
property derived from community property where migs of separate and community interests
are common. Each individual interest of the mytigzes and varieties in any of the includable
classes of interests are required to be testedHether they qualify as separate (U§A5-2-
208(1)), and some such interests in a given asagtgualify for inclusion in the family
augmented estate, and some may not, based orcthsiam definitions and on whether or not
they meet the definition of separate property.

There is not in the statute anything to indicateg #imy interest must be all of one
inclusion class and none of another or that argrést must be all separate or all nonseparate.
UCA § 75-2-208(4) itself contemplates that the enharsegrate property will have a separate
and nonseparate component, and nothing indicaa¢stich allocation into separate and
nonseparate components is unique to this Secflibe.word“property is used in the Section
and throughout the statute to indicate a propetgrést of a person, not a given asset or trust or
other property device in which there may be numeioterests of many kinds. Also, the
provision in UCA§ 75-2-208(5) that property, whether or not commadgk rebuttably
presumed not to be separate, would hardly havdusayion if an interest had to be all separate
just to meet the base definition of separate. HenftUCA§ 75-2-208(1)(e) contemplates that a
personal injury recovery is separate only to themxattributable to expenses paid from separate
property and thus will have a separate and nonagpaomponent.

Each interest of either spouse must be traced soitirce or sources to determine to what
extent it meets the definition of separate propeftlis will be complicated, but it is
unavoidable.

2. The Problem of Personal Injury Recoveries. Lets look deeper into how
personal injury recoveries are treated. Therengsterious provision (UCA 75-2-208(1)(e))
which directly addresses the allocation of suclovedes. It is trying to define the separate
property which will not be part of the augmentetatesfor purposes of the spousal electioa,
where the surviving spouse elects against a wiitlwvdisinherits or substantially disinherits the
surviving spouse). Overall, the statute mandates @ tracing; it seems to be keeping to this
tracing approach here in the languéigethe extent attributable What | take it to mean is that
the property derived from a personal injury recgusrto be allocated between separate (which
will not be subject to the augmented estate eleraod nonseparate (which may become part of
the augmented estate for the 1/3 election) basedeosource of funds (separate or nonseparate)
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used to pay théexpenses paid or otherwise satisfisdmehow related to the recovery. If, say,
20% of the expenses were separate property, tHéno2the recovery would be separate

property.

Nevertheless, this is not a complete solution éorttystery, but just pushes the analysis
back to the issue of what is the source of the esg® and further, to the issue of what are the
expenses to be taken into account at all. For pigrif the recovery is $100,000, subject to a
40% contingency fee, is the fee an expense? Itdarem to be. Is it to be deemed separate or
nonseparate? Perhaps the UEA5-2-208(5) nonseparate presumption indicatedeliss not
separate; on the other hand, it could be allodabllee source of recovery. If medical expenses
of $30,000 are included in the recovery, and these paid half by separate funds and half by
nonseparate funds, it is easy to say that $15 000I@ be treated as a separate expense because
this replaces separate property. However whatdrapwith the pain and suffering award of
$70,0007? Is it split in the same proportion? Ot it split at all because no expense relates to
pain itself (as opposed to its treatment, whiatoigered by the $30,000)? This latter seems to be
the better interpretation. The contingency fedate allocated accordingly: 30%
($30,000/$100,000) of the $40,000 fee.($12,000) could be allocable to the medical recgve
and 70% of the fee could be allocable to the pathsuffering recovery.

However, 60% of the judgment or settlemerd (after fees) is actually recovered in
reality. The net $60,000 recovery would be papiasate and part nonseparate. The total of all
expenses related to the recovery are $30,000 -0846; $70,000, of which $15,000 + (1/2 of
the $12,000 = $6,000) or $21,000 is treated agapand the rest is treated as nonseparate.
Thus, 21/70 or 30% may be the separate recoverkinm&60,000 x 30%, or $18,000 separate
and not subject to the spousal election, and $&2)@fuld be in the augmented estate; so
potentially up to 1/3 of the $42,000, or $14,008yld go the surviving spouse. The final result
is deceased estate $46,000, surviving spouse $14,000.

3. Enhancement Contributions. We will deal even more with enhancement
contributions later, but let start now looking at them more closely. As wh uge the term an
“enhancement contributidis a contribution to make debt service paymenioon
improvements to, decedénteparate property. The enhancement contributvbrch will be of
particular concern will be those by the survivipgsgse through the use of that spdsiseparate
property or by either spouse through the usgomfit or commingled fund'sof the spouses.

a. Statutory Provision. These enhancement contribatare
described in and receive some special treatmerdruh@A § 75-2-208(4), which provides:

(4) Except as provided in this Subsection (4), imcyease in the value of separate
property due to improvements to or the reductiodaht owed against separate property
during the most recent marriage of the decedenttadecedert surviving spouse is
separate property. An amount equal to any payfeemntnprovements to or the reduction
in debt owed against separate property of the agagtadade during the most recent
marriage of the decedent and the decéslanirviving spouse from the joint or
commingled funds of the decedent and the dec&dsumtviving spouse, or from the
separate property of the surviving spouse, shalbeseparate property to the extent of
the amount actually paid for the improvements eramount actually paid for the
reduction in debt, including principal, interestdaother payments under the note, owed
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against separate property. The amount that isrdated not to be separate property may
not exceed the value of the separate property.

b. Qualifying as an Enhancement Contribution. In otdébe an
enhancement contribution covered by U§&5-2-208(4), a contribution must meet these
conditions:

i. it must be used to pay for an improvement (an unddf
term) to separate property of decedent (this séermsntemplate improvements to real property
or tangible personal property), or to pay debingple, interest, or other amounts under the
note) owed against separate propeiry, (the debt must be secured by separate property,
whether or not real or tangible) of decedent dutirgmost recent marriage of decedent and the
surviving spouse;

il. the payment must come from either the joirg (even if
not commingled) or commingled funds (this doesse®m to contemplate a payment in kind
from joint or commingled property) of the spouse$rom the separate property of the surviving
spouse (this seems to allow payments in kind frieensurvivor); and

iii. the property enhanced by the contribution must be
decederis separate property (which is to say, the propargt qualify as separate property
under the definition of separate property).

Separate property of the survivor used to beneditdecederd separate property in any
way other than debt payment or improvements (arefumetl term) would not be an
enhancement contribution, and nonseparate propeety if used for such debt payments or
improvements would also not be an enhancementibation.

As with any other contribution, an enhancement roution needs to be allocated as part
of the property interest enhanced, as either gdheoseparate component or the nonseparate
component of that interest. This section and W§C#-2-208(1)(b), as well, make it clear that
the enhancement contribution will not be treatedas of the decedestseparate property
component in the property interest enhanced.

C. The Function of the Enhancement Contribution Charamation.
Once the decedéntinterest has been traced to its sources anchtiwg components
determined to be separate or nonseparate, the effelCA § 75-2-208(4) on the interest must
be determined.

I. Nonseparate Treatment. The first thing to notschat this
Section does not treat as decetenbnseparate property any enhancement contrilsution
property derived from the surviving spouse whichuldanot already be nonseparate property for
the decedent. The separate property definitiomeaer be met on receipt of a transfer from the
spouse unless designated as separate by the trangs&pouse in writing. Whether or not the
spouse intended a gift, the transfer is neverteales a gift from a third party as required under
the definition. _See UCA 75-2-208(1)(b) and (d). So characterizing theagmckement
contribution as to decedent is not the functiolGfA § 75-2-208(4).
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ii. Enhancement Growth. The first sentence of LgC#-2-
208(4) is applicable to either spouse. The seetesiterates that growth in value of separate
property remains separate property, but the wordrggably could be read more broadly. The
matter of the treatment of growth arising from emement contributions may be ambiguous in
this sentence. Does that first sentence go begandre reiteration as to growth in what has
always been decedéntseparate property in order to create separapegyofor the decedent out
of growth to property which has never been, anceutite definition never could be, the
decedernis separate property? Such an interpretation weualdce the augmented estate to the
benefit of decedent and to the detriment of theisar. The issue here is very important,
because it may profoundly affect the size of tmilflpaugmented estate from which the
survivors share will be drawn.

(@) Growth from Enhancements Not Separate. That
first sentence also expressly excepts from sucaragptreatment for growth, the nonseparate
property of decedent described in the rest of Hragraph. Growth to separate property would
be separate property, anyway, under U726-2-208(3), but that result is here reiterated,
perhaps for emphasis or clarification, with resgeaebt reduction and improvements. If a
contribution has its source in separate properth@fowner of the enhanced separate property, it
would be separate property, dfaohy increase in value to separate progettie to such debt
reduction or improvements would be separate prgper.

However, under the exception clause in the firastesgce, where the surviverseparate
contribution becomes nonseparate as to decedemt mhde, as is specified in the rest of the
paragraph (as well as UGA75-2-208(1)), the contribution clearly was notd avould not
become, the ownerseparate property. The same would apply tond gsicommingled
contribution. Thus, neither would any increasecdble to the contribution become decetdent
separate property, because the increase coulceriahi increase in value to separate progerty
when it is an increase to nonseparate property.

(b) Growth From Enhancements Separate. It could be
argued, on the other hand, that the first sentehtkCA § 75-2-208(4) was intended to
somehow create separate property out of contribsitrehich would not otherwise be separate.
Under this view, so long as the contributions werelebt reduction or improvements allocable
to enhance separate property, they could be fronsanrce of either spouse and still be turned
into separate property of the owner of the enhasepdrate property interest, along with any
further growth in value attributable to them. Untle second sentence, the surviveeparate
property contributions and joint or commingled ednitions would be backed out again and not
be treated as the decedsr#eparate property, but the growth from theseributions would be
left behind as decedésitseparate property and so would all nonseparakEesment
contributions from either spouse and the growthtaitable to them.

Separate or nonseparate (but nonenhancement)mdgians by the survivor to benefit
decederis property would become nonseparate property iedbrds hands.

Under this view, the decedent could invest wagelsadiner nonseparate property to
enhance separate property by debt reduction orowegpnents and thus magically transform
nonseparate into separate property to the unlindégdment of the surviving spouse, who at

{00040537.DOC / 3} 19 Last Updated 10/10/12



most would be entitled to only a third of the entement payments themselves (without growth)
made by the survivor or made with joint or commetgfunds.

Even more strangely, nonseparate enhancementlmaidgris by the survivor would
become separate property of the decedent, boththe tontribution and as to growth from it, in
direct contradiction to UCA& 75-2-208(1)(b) which requires for transfers todree separate,
they must be gifts from someone other than a spoGsenpared to a separate property
contribution by the survivor (whether an enhancermgentribution or not) and a
nonenhancement nonseparate property contributigheogurvivor (which contributions
themselves are nonseparate in decésliéainds), the detriment would be much worse for the
survivor on an enhancement contribution from noasse property by decedent or the survivor,
because the survivor is entitled to no part ofdéeederis separate property into which such
contributions would be inexplicably transformed.

(c) Enhancements not SurviverSeparate Property.
Let’s pursue a red herring for a moment. Althoughafgimption should not be accurate as
argued above, the statute appears to assume Haaitdbe statutory exclusion under the second
sentence of UCA& 75-2-208(4) from decedeéstseparate property, any enhancement
contribution from the survivés separate or nonseparate property would havetbeatecederd
separate property (see the first sentence of #etidh). Consistent with this assumption, it
might be argued that spousal separate propertynerheent contributions and nonseparate
enhancement contributions were not intended tm lbee same class as spousal gifts or transfers
to the deceased, which can never meet the definifideceasesd separate property under UCA
§ 75-2-208(1)(b); but in that case, it is not atcédlar what else the enhancement contribution
would be. The enhancement contributions of eikimedt still dorit meet the definition of
decederis separate property, and to treat them instedueasurvivors separate property would
be contradictory to the assumption that they somekliould otherwise be decedenseparate
property. Thus, even the erroneous assumptiondumatl lead to the propetsybeing the
survivors separate property; the definition of separatpgny just is not met for the survivor
any more after the transfer.

In any event, with or without such an assumptidithoaigh the separate enhancement
contributions were the surviverseparate property at the time made, at the tirdeceders
death, they arénthe survivols any more, whether subject to U§A5-2-208(1)(b) or not. The
nonseparate enhancement contributions never werautivivots separate property before, and
this does not change on transfer.

(d) Evaluation. Although such an interpretation
making growth from enhancements decedesgparate property may fit some of the language of
UCA § 75-2-208(4), it is inconsistent with the restlué separate property provisions, especially
the UCAS§ 75-2-208(1) definition of separate property. Hoaseparate presumption of UGA
75-2-208(5) would be dramatically weakened if a# tlecedent needed to show in order to
create new separate property is that an enhancexoetnibution from any source at all was
made.

Further, such an interpretation does not givedti#ct to the exception clause of the first
sentence of UCA& 75-2-208(4), which appears to except from any isgparoperty growth
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treatment under the first sentence all enhanceowmritibutions discussed in the rest of the
paragraph.

Any asset can have both separate property and paradge property components and can
have two separate property components, one defiggtdeach spouse. It is notable that the
statute does not say to start with the enhancegk\aflan asset, including all separate property
and nonseparate property components, and therastibtrly the enhancement contribution
amount. Rather, and more reasonably, it starts avgarticular property component (which may
be all or part of an asset), the separate propégcedent, and then deals with increases in
value only to that separate property component.

The first and third sentences of UGA’5-2-208(4) are not limited to decedent but on
their face, apply to any separate property of eisppuse. On the other hand, the second
sentence of the paragraph is expressly limitechk@ecement contributions teeparate property
of the decederit. The second sentence says that enhancement coioindbtoward decedént
separate property by the surviving spouse or fraint pr commingled property will not be
separate property. There is no similar provismmeihhancements to the survi\gseparate
property. Under the interpretation of the firshtgmce that allows the creation of new separate
property by reason of enhancements from any soareaye to understand that any
enhancement contributions to the survis@eparate property from any source are alwayhéor
sole benefit of the survivor (and excludable frdva augmented estate), including those from the
decedent or those from the survigowage savings? There does not appear to be #ny po
reason to give a poorer spouse either an incetdipeur all that spouswages into enhancing
that spousse separate property in order to prevent the rediidf the elective share payable by
reason of holding nonseparate property treatedrdd@é § 75-2-209 as a payment toward the
elective share at full value, or a unilateral bénefpreventing decedestenhancement
contributions from offsetting the elective sharéteement when the same result would not apply
to deceders other transfers to the survivor. There is eess policy reason to give a richer
spouse, who may or may not end up as the sunawviyrsuch incentive.

Looked at from the perspective of either spousejriterpretation is contrary to the
overall thrust of the elective share rules to toedy property from certain sources (inheritances,
etc.) as separate and to have property from afiratburces treated as nonseparate and
includable in the family augmented estate.

If the interpretation creating separate propertytfie decedent is accepted as being the
intention of the legislature, it would indicate &am spiritedness on the part of the legislature
that would be surprising._(See discussion of itiwenin 111.A. below.) It would stand the
purpose of the elective share on its head by tgraiminimal benefit for the surviving spouse
into a windfall for the decedent.

(e) Presumption. The first view, that growth from
enhancements contributions is nonseparate, isetterlview. It is consistent with the remainder
of the statute, where the second view is nothdfé is an ambiguity about the operation of UCA
§ 75-2-208(4), the solution may be found in the @obehind the presumption of nonseparate
treatment under UCA 75-2-208(5) and the application of the clear npasate treatment under
UCA § 75-2-208(1)(b).
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As we proceed to analyze how the elective shardranttacing and allocations required
by it work, we will generally assume that this issull be resolved in favor of the better view.
However, if the matter is resolved the other whg, dllocations would still be done in the
manner discussed below, but the amounts allocatdddeders separate property would
increase, often dramatically. If this were to ace¢hie grounds for an unjust enrichment claim
would be even stronger. See I1I.C. below.

iii. Joint Property Distinction. Another thing to natis that
there is a new distinction made in UGA’5-2-208(4), the distinction betwe§nint” or
“commingled. The word commingled is also used in the rebuttabésumption that property,
whether or not commingled, is not separate; thedwjoint” is not used in the presumption.
Thus, property that is not commingled, but aretjainds, would be treated as not being the
decederis separate property even if some part of the joimds used for enhancement would be
traceable to decedéstseparate property. The reason for this is nodrsmt.

A change in characterization does not, howeverydpp the survivois traceable
separate property funds held in a joint account wécedent. Those funds are unaffected by
treating them as not the decedeseparate property, because they never were tieel elsis
separate property. The provision does not putparhange the character of the survisdunds
added to the joint account, so to the extent the fands are traceable to the survigoseparate
property, they would count as a separate propatiamecement contribution from the survivor.
Although this wort make a difference in the elective share, it makema difference with
respect to an unjust enrichment claim. (See ble®w.)

For either spouse, joint funds not used for enhauece contributions or some other
purpose would remain the separate property of eatlie extent the source is traceable to such
separate property.

iv. Limit on Effect of Enhancements. Beyond the funictof
changing the character of decedeipbrtion of joint funds when used for property
enhancements, UC&75-2-208(4) also functions to put a limit on tlifeet that enhancement
contributions, whether the source is characterasepbint, commingled, or the surviver
separate property, will have on the decedeseparate property interest which was enhanced.

(@ The Compare and Cap Limit. UGA75-2-208(4),
last sentence, provides that the amount deternmoetb be separate property may not exceed
the value of the separate property. The nonseppraperty referred to is not just any
nonseparate property component, but is the paatiqubperty determined under the prior
sentence, which is to sayhe amount actually paid for the improvements eramount actually
paid for the reduction in debt.Thus, these particular items of contribution vhéce
nonseparate for decedent must be compared to tiebrdions which are separate for the
decedent, and if the particular nonseparate itemddexceed in value the separate items, these
nonseparate items will not be allowed to increasthér to cause the separate items to be less
than equal with them. In decedarntands, other nonseparate components are notisedj but
the nonseparate enhancement components from theuparitems cannot exceed the decedent
separate component.
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(b) Compare Including Increases. Includable interests
and the portion of them that derive from separateomseparate sources are determined by
looking at what interests there are at the timdeafederis death and then looking backward
from there to see where they came from. In domgrereases allocable to separate property
would also be separate, and increases allocalnlertseparate property would also be
nonseparate (they couldi’possibly be separate under the definition of spa Thus, in
applying UCAS 75-2-208(4), there is the question: in compariregggpecified enhancement
items against the decedenseparate property items, are the bare contrimitompared, or are
such increases compared, as well? Depending on thikbecontributions were made, the answer
can be significant. There is no particular reasotnto treat all of decedéatseparate property
component in the interest, both contributions arddases, as separate and to treat all
nonseparate property attributable to the partiatdans, both contributions and increases, as
nonseparate for purposes of making the compari$ordo otherwise could cut the decedent
separate component being compared down to a frectiohat it would otherwise be where, for
example, the decedent held the property for a densble time before marriage during which
time it enjoyed substantial appreciation.

d. Community Property. Enhancements related to contsnun
property including any held in Utah are outside tteigime because under UGA'5-2b-104
community property “may not reduce, be subjecbtdye used in calculating, the surviving
spouse's elective share.”

C. An Example. Lets try an example to see where it takes us.

1. The Assumptions. Lets first assume that H died in 2009 specifically
leaving nothing for his wife W under his will andving given her nothing during his lifetime.
H owned at death real estate valued at $800,000tiwh he paid $200,000 prior to the
marriage and for which W contributed $100,000 duhberited funds for improvements and
debt service payments and for which another $1@0&s contributed for such purposes out of
the joint bank account in which both spouses déposit various times in various amounts funds
from their separate investments (some from betwgentarriage, others acquired afterwards),
business income, wages, and so on, and from whtthdpouses used funds for various
purposes, but which account was closed before daathfew records of it remain. The increase
in real estate value attributable to the $200,00tbatributions was $100,000 based on
improvements made, debt paid, and a proportioreteesof the income and appreciation on the
property. H also owned a separate bank accous2@3,000 derived $100,000 from his wages
and $100,000 from farm operations on the real @statluding payments for not growing crops
for certain years, but less amounts shown to bsoregble rental value. H transferred (by gift,
sale for less than full consideration, etc.) dutimg marriage and within two years of death to
children from a prior marriage and others $200,60@hich $100,000 derives from property
owned before marriage, gifts, and inheritances @puteciation and income on it, including
rental value), and $100,000 derived from earniegs, during marriage. His estate paid
$75,000 of funeral and administrative expensesfad000 to W as homestead, exempt
property, and family allowance. W owned $350,00&ich $300,000 was from an inheritance
and $50,000 was from saving wages. W made noajiftéher transfers, except for the
contribution to benefit 4 real property. Neither spouse had debts.
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2. The Calculations. In overview and subject to important refinememés
will get to later, the elective share would preshipde calculated like this:

1. H’s net probate estate:
real estate $800,000
bank account $200,000
funeral and admin. expenses ($75,000)
homestead & allowances ($25,000)
$900,000
2. H’s nonprobate transfers to others $200,000
3. H’s nonprobate transfers to W -0-
4. W’s property:
investments $350,000
probate & nonprobate transfers from H-0-
nonprobate transfers to others -0-
$350,000
(The total family wealth taken into account woukl%i,450,000.)
5. H’s separate property:
probate real estate-separate $800,000
W’s contribution ($100,000)
commingled contributions ($100,000)
share of probate expense & allowance ($80,000)
income, appreciation, increase onswW
and commingled contributions ($100,000)
farm operation-separate -0-
nonprobate transfer-separate $100,000
($520,000)
6. W’s separate property inherited
Investments $300,000
($300,000)
7. Augmented Estate $630,000
8. Spousal Elective Share
one-third Augmented Estate $210,000
homestead &allowances ($25,000)
W’s nonseparate property ($50,000)
Remainder payable $135,000
Now lets make some further calculations to compare sométse
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Spousal Worth of W after election

W property $350,000
elective share payable $135,000
homestead & allowances $ 25,000
$510,000
10. | H’s estate worth before and after
elective share:
probate estate less admin. expense | $ 925,000
nonprobate transfers 200,000
worth before $1,125,000
homestead & allowances ($ 25,000)
elective share payable (_135,000)
worth after $ 965,000
Asset Shift $160,000
11. | Result if W made no contribution to'$
separate property:
a. H estate gross worth with
contribution $1,200,000
W separate property contribution (100,000)
increase in I real estate value
from appreciation, etc., allocable
to the contribution (50,000)
H estate gross worth without
contribution $1,050,000
funeral and admin. expense (60,000)
homestead and allowances (25,000)
Net worth without contribution $ 965,000
b. W estate worth with contribution |$ 350,000
contribution retained 100,000
assumed return on contribution 25,000
W estate worth without contribution | $ 475,000
c. Family worth taken into account
(smaller growth, smaller probate $1,440,000
expense)
d. Hs separate property and
reductions:
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real property $ 650,000

commingled contributions (100,000)
share probate expense & allow (60,000)
growth from commingled contributions  (50,000)
nonprobate transfer 100,000 (540,000)
H’s separate property: (425,000)
W’s separate property: $ 475,000

Augmented estate

e. One-third of augmented estate $ 158,333

W nonseparate property (50,000)
homestead and allowances (25,000)
remainder payable $ 83,333
f. Spousal worth of W
property $ 475,000
allowances 25,000
elective share payable 83,333
$ 583,333

g. Compare K worth and W6 worth
before and after elective share in bath
contribution and noncontribution
situations:

contribution situation:
H before - $1,125,000
W before - $350,000
H after - $965,000

W after - $510,000
asset shift - $160,000

noncontribution situation:
H before - $990,000

W before - $475,000

H after - $881,666

W after - $583,333

asset shift - $108,334

differences in results after election:
H - $83,334 W - ($73,333)

Thus, Hs estate has been unjustly enriched at least byrauint between $83,334 '@tstate is
greater after the election where W has made theibation than when she has not) and $73,333
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(W’s estate is less after the election where W hatedcontribution than when she has not).
W has not fully recovered her contribution or aireton it.

D. Separate-Nonsepar ate Asset Allocation. Each asset in each class of assets
includable in the augmented estate will need talleeated as between separate and nonseparate
property for each spouse. Then debt and expeakdsg to each class of assets will need to be
allocated as separate or nonseparate. This pragesssot shown in the prior example in order
to simplify the example, so that the overall metbbthe statutory calculation could be
demonstrated. We will go into the process now.

1. General Allocation Mechanics. Lets start with some observations on
making the asset allocations. We will treat isfoegnhancement contributions next, but for
now, lets focus on general source allocations between a&pand nonseparate components and
the statutory and practical steps necessary to theke.

a. The sources of contributions toward each asset tweled traced
and the contributions valued as of the date caumtieth. The spouse who is the owner of an asset
(whether denominated separate or nonseparate)dshotube treated as having contributed
toward it normal, noncapital expenses, which arevanefs own normal responsibility, such as
annual property tax, normal repairs and maintengmoperty insurance, investment trading
expenses, etc. If these were provided by the noeogpouse, they would be a contribution
because the amount relieved the owner spouse ofithets ordinary responsibility.

b. It may be best that where the source, time, angeval a
contribution are not clear, the burden of demotisigahese matters (to the extent not covered
by the nonseparate presumption) should be on tie pa@marily benefitting from the item.
Thus, the burden would be on the decedazdtate as to contributions asserted to be exdkida
from the augmented estate (such as the separgterpyof decedent) (see also the nonseparate
presumption of UCA 75-2-208(5)) or asserted to be treated as haweg blready received by
the survivor toward the elective share amount (asctransfers to the survivor on decetent
death or the survivts nonseparate property), and the burden would likeosurvivor as to
contributions asserted to be included in the audgeteestate, but not treated as already paid
toward the elective share (such as property enina@cecontributions made with separate
property by the survivor or nonseparate propertgt bg decedent at death). Since the survivor
benefits most from survivie separate property (as to decedent, it does a@ase the
augmented estate; as to the survivor, it does etdreated as a prepayment of benefits out of the
augmented estate), the burden under this prinaipdeunder the nonseparate presumption, would
be on the survivor.

C. An initial determination will be needed whether deset has
appreciated in value beyond the total of all cdmiions toward it.

d. Where an asset has appreciated in value, the agijoemeeds to
be allocated to the various contributions and peat@ver time. Typically, the longer a property
interest has been held, the more appreciationvtdl iaccrue over time. It would be best to
assume, in the absence of specific contrary evildhat appreciation has been consistent over
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time and is proportionate to the value of contiitog made from time to time. If a party can
show otherwise, and it makes some important diffegeperhaps appraiser testimony would be
needed as to the source and timing of appreciattowever, starting with an assumption of a
constant rate of appreciation over time will hedduce the disputes over appreciation and the
costs of determination. Analogously, in a divocoatext, Utah courts have used a coviture
formula approach to allocate retirement plan actowith equal weight for each year of service
over the life of the marriage. S@#ekan v. Oliekan, 147 P.3d 464 (Ut. App. 2008)joodward

v. Woodward, 656 P.2d 431 (Ut. 1982).)

e. In applying the time element, a reasonable timmgvention will
be needed. The convention could be in any urithwé from a second to a century, but the
realistic range of choice would be from a day y@ar. A monthly convention may be best to
simplify calculations, yet not stretch matters tmat far. This is consistent with bank and
investment industry practices of sending monthdyeshents. However, in a long marriage
where records are sparse and closer timing isnaatipal, a yearly convention could be
appropriate as to at least some items. The montnyention would be that any contribution
made in a month would be treated as made on thddgsf the month, and each month would
be treated as made up of 30 days, with each yeaisting of 12 months, totaling 360 days.

f. Appreciation would be allocated each time a contrdn is made
based on the proportions of the types of contrimgtimade earlier. The appreciation to be
allocated would be established, where the monthihywention is used, by first dividing the total
appreciation (date of death value less all contidims) by the number of months from the month
of the first contribution€.g., the receipt of a nonspousal gift) to the montdexdedens death.
This provides a monthly appreciation figure. Tigsire would be multiplied by the number of
months between contributions, and the result wbeldllocated proportionately by value among
the separate and nonseparate contributions ofsgrise as of the prior contribution.

g. Consistent with the statute, all debt service payseould be
allocated as a contribution without regard to homchis principal or interest. See UGA'5-2-
208(4). Although some portion of such paymeeis.(interest) may be seen as the normal
responsibility of the owner (for these purposepidglly the decedent), consistency between the
decedent and the survivor on this matter may ber@ important consideration. Also, the
procedure of allocating the entire debt servicenpant is analytically much simpler to apply.

h. For some assets, there will be not only contrimgibut also
reductions by transfers or withdrawals, perhapedid to other assets, to transfer to other people,
or to spend. These reductions would need to lntako account as of the dates they occur
(using the monthly or other applicable conventiolfithere are lots of transfers in and out
involving a mix of items traceable to separate aodseparate property, the entire asset may be
treat as nonseparate.

If the transfers in and out domeach this level, it may be appropriate to prestinat,
absent contrary proof, transfers to others or éigesgpending (other than for family expenses)
are first made out of the separate component dlleda the transferring spouse. This
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presumption is consistent with the presumptionafseparate property of UGA75-2-208(5)
and the general policy of preventing spousal disiithnce.

Amounts spent for family living expenses shouldreated as paid from commingled or
nonseparate components first. Separate composieans on such items should be treated as
simply spent and not be recovered from any latesaparate addition to the funfee v. See,

415 P.2d 776 (Cal. 1966) provides a community pitgpnalog.

Transfers from one asset of a spouse to anothet afsthat spouse would be treated as
made proportionately from the separate and nonatpaomponents in the first asset allocable
to the transferring spouse.

I. It may be that the total of all contributions todan asset (net of
withdrawals and other reductions) will exceed thkig of the asset as of the decededeath.
The date of death value would then be allocated@tmnately among the types of
contributions; there would be no need to alloché&difference over time.

J- Also, where assets are so commingled between thesep that
tracing is out of the question, allocation of agpron over time would not be needed.
Presumably, these interests would be allocatedgbetween the spouses as nonseparate
property. The problem for a surviving spouse tédlthat the survivor only benefits up to one-
third of such nonseparate assets but is creditbeiag prepaid on the elective share at 100% of
the value allocated as the survigor Thus, if the survivor can show that althougmpongled, it
is clear that not more than a proportion less tielhcould have been derived from the survivor,
the survivor should be able to make such a showatignit the prepayment effect.

k. The allocations to separate property must meedéfiaition of
separate property under UGA75-2-208(1) and must not be subject to the spegiausion
from deceders separate property of enhancement contributi@ms ‘fjoint or commingled
funds’ under UCA§ 75-2-208(4), second sentence. To be separatsptliee must be one
specified in the definitione(g., inheritances, property acquired for separategutgp

l. Assets may have their source in either separatermseparate
property or in a combination. Assets, the souofashich are both separate and nonseparate
property, so far commingled as to cease to bedtdeewould cease to have a separate property
component, and thus the entire asset would be parete. This would be the case regardless of
whether contributions to the commingled asset camtieely from one spouse or came some
from one spouse and some from the other.

m. Where contributions from one property interest gbause remain
traceable in another property interest of that spothey apparently would retain their character
as separate or nonseparate in the property inteeesfitted. Thus, a separate component in one
interest would build the separate component inteerdhterest of the same spouse to which it
was contributed; the same would be true for a ruars¢e component , as well. The alternative
of treating any combination of separate and nomsépaources, however small, as creating a
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commingled nonseparate asset does not fit eitleese¢parate-nonseparate treatment of interests
under UCA§ 75-2-208(1) through (5) or the different treatmehvarious interests in an asset
under the asset inclusion provisions U§A75-2-204 through 75-2-207. Each property interest
in each asset is treated individually and thus @acperty interest may contain components of
separate property or nonseparate property or agbde mix, in the same way any asset may be a
combination of interests under different incluspovisions.

n. An amount contributed should not be treated asrbeuppart of
an item of separate property of decedent to béeteas if it were such separate property (and
thus removed from the family augmented estate)revtiee amount derives from either the
nonseparate property of either spouse, or fronséiparate property of the survivor, including
from debt against the nonseparate property of egpeuse or against the separate property of
survivor, except to the extent the debt is paidhwliceders separate property. Thus, wage
savings or other nonseparate property will notraesformed into inherited or other separate
property but will remain part of the family augmeitestate as a nonseparate or commingled
asset. The separate property component of a sgboséd only be property that has always
been (or has always been directly traceable tointherited or other statutorily defined type of
separate property of that very spouse. That defimof separate property does not include
anything else and specifically does not includadfars from the other spouse.

0. The treatment of contributions toward the recipgeseparate
property (or toward nonseparate property, for thatter) from either spousenonseparate
property, or from the transfererseparate property, would thus be the same; sarthitautions
do not become separate property of the recipi€he definition of separate property would
simply not be met. The definition in UCGA75-2-208(1) of separate property creates separate
property only if it comes from certain sources gift is one source, but not a gift from a spouse.
A gift or a nongift transfer from a spouse, eithery, would not meet the definition of separate
property for the other recipient spouse unles$t@é § 75-2-208(1)(d) waiver to change it to
separate property were signed by the transferpogse, or unless the recipient acquired the
transferred asset by purchase for full considemgt@id with separate property under U§A5-
2-208(1)(c).

This treatment helps resolve the problem of hotvdat a survivds nonenhancement
separate property transfer to decedent, becauseaser nonseparate property from one spouse
on transfer to the other spouse would consistdrglireated as the nonseparate property of the
recipient spouse, whether or not the separate pgropkthe recipient is enhanced. The separate
character of the property would be destroyed ferttAnsferor, however.

p. One item of a spouseseparate property transferred to another
item of that same spouseseparate property would, of course, remain seppraperty. This is
the only kind of transfer by a spouse which willlBuhe separate property component in an
asset.

2. Allocation Results. The following chart summarizes how the general
source allocations are ultimately treated in theeheination of the surviving spouseelective
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share entitlement. The intersections between wéieigsset contribution comes from and where
it goes to, have been numbered. Each numberadeécten has a top box and a bottom box.
The top box shows whether the contribution is ideldiin the family augmented estate, and the
maximum proportion of the contribution by which thaviving spouse may benefit. The
bottom box shows whether the contribution is tre@® a payment towards the survisor
entitlement, and the proportion of the contributadfsetting the entitlement.

Contribution To:

Asset From: Decedens Decedens Survivors Survivors
Decederis Separate Nonseparate & Separate Nonseparate &
Separate Y2 Yo
Commingled Commingled
1 Retained 2 Presumed | 3 Includedin | 4 Included in
and not in included in augmented augmented
augmented augmented estate estate
estate estate - benefit 1/3 | - benefit 1/3
- benefit 0/0 | - benefit 1/3
Not treated as | Not treated as | Treated as Treated as
prepaid share | prepaid share | prepaid share | prepaid share
- offset 0/0 - offset 0/0 - offset 3/3 - offset 3/3
Decedens 5 Included in | 6 Includedin | 7 Included in | 8 Included in
Nonseparate of augmented augmented augmented augmented
V2 _ estate estate estate estate
Commingled | - benefit 1/3 | - benefit 1/3 | - benefit 1/3 | - benefit 1/3
Not treated as | Not treated as | Treated as Treated as
prepaid share | prepaid share | prepaid share | prepaid share
- offset 0/0 - offset 0/0 - offset 3/3 - offset 3/3
Survivors 9 Included in | 10 Included in| 11 Retained | 12 Presumed
Separate augmented augmented and not in included in
estate estate augmented augmented
- benefit 1/3 | - benefit 1/3 | estate estate
- benefit 3/3 | - benefit 1/3
Not treated as | Not treated as | Not treated as | Treated as
prepaid share | prepaid share | prepaid share | prepaid share
- offset 0/0 - offset 0/0 - offset 0/0 - offset 3/3
13 Included or| 14 Included in| 15 Included in| 16 Included in
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Survivors in augmented | augmented augmented augmented
Nonseparate or estate estate estate estate
V2 - benefit 1/3 | - benefit 1/3 | - benefit 1/3 | - benefit 1/3
Commingled
Not treated as | Not treated as | Treated as Treated as
prepaid share | prepaid share | prepaid share | prepaid share
- offset 0/0 - offset 0/0 - offset 3/3 - offset 3/3

Compare items 4, 7, 10, and 13 (separate-nonsepanditere any contributions to the
survivor come from any assets of the decedentlélsedent obtains favorable treatment.
Transfers from the survivor (items 13 and 10) mawbder something of a cloud, because UCA
§ 75-2-208(4) only specifically discusses surviveparate to decedent separate enhancement
contributions, but nevertheless they should beushedi in the augmented estate simply because
they dorit meet the definition of separate property. Nexhpare items 3 and 9 (separate-
separate); decedémtreatment is again better, with the survis@eparate contributions
receiving no better treatment than nonseparatespypeld by decedent (compare item 6 with
item 9). Also compare items 14 and 16 (survsvoionseparate property held or transferred to
decedent); strangely, under the structure of i, the survivor would be treated better
contributing to the decedent than holding the priype

3. Enhancement M echanics. Lets now explore the statutory mechanics as
to separate property enhancement contributionbdgurvivor to benefit the decedsndeparate
property. We discussed earlier the interpretadiod CA § 75-2-208(4), which is poorly written.
(See 11.B.3. above.) The mechanism under thetstajppears to work this way:

a. The increase in value to separate property (whetieedecedetrd
or survivors) from improvements or debt reduction is sepgvadperty (UCA§ 75-2-208(4),
first sentence), subject to an exception for cbotions to decedeistseparate property for such
property enhancements made frtjoint or commingled funds or from the separate property of
the survivor (UCA§ 75-2-208(4), second sentence). The exceptiojoifior funds indicates that
even to the extent the joint funds could be traoethe separate property of the decedent, those
funds will nevertheless not be separate properth@flecedent, nor will any increase based on
those funds.

b. The property enhancement contribution from joint@mmingled
funds or from the survivés separate property is not the decedesgparate property (UG
75-2-208(4), second sentence, and 75-2-208(1){ )& amounts treated as nonseparate property
from such enhancement contributions or amountsallie to them cannot exceed the value of
the separate property enhanced. WCA-2-208(4), last sentence. Thus, amounts alledab
the decederd unenhanced separate contributions are proteceddeing proportionately
diluted by amounts allocable to enhancement cartidbs. Other contributions,g., from the
survivors nonseparate property, could still have a dilugiffect.

C. Income attributable to, or appreciation in, segapbperty is
separate property (UC&75-2-208(2) and (3)).
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d. The augmented estate includes (among other thatigsioperty of
(or attributable to) the decedent and the survigpguse (UCAS§ 75-2-203 to 207); it would
thus include all income, appreciation, or increakether attributable to the decedsrseparate
property or to commingled or spousal contributions.

e. The augmented estate is reduced by the decedmparate
property (UCA§ 75-2-208(1)), and decedé&nnhonseparate component attributable to
enhancement contributions is capped by decé&dseparate property (UGA75-2-208(4), last
sentence).

Such separate property itself should be reduceat lBast its proportion of estate debts,
administrative expenses, and payments of homestehdllowances based on gross vaiues (
the value is not reduced by the survig@nhancement contribution or gain allocable tcitjce
the entire property belongs to decedenstate. As discussed further below (at 11.0r6.)
connection with an analysis of debt and expenseatilons, such separate property should also
be reduced by additional amounts of such items evtiebts benefit such separate property,
where the survivds share not actually paid from the estate hasvedeio benefit from the
administration expenses, or where the exempt prpgdemestead, and allowances for the
survivor would otherwise be treated worse thanodate transfer to the survivor or where
necessary to preserve the priority of the homes®aempt property, and family allowance over
estate debts and other items, and over the beoéfither estate beneficiaries. See UL A5-2-
401, et seq.

f. As we have seen above, enhancement contributidpesnefit
decedens property from joint or commingled funds or fronetseparate property of the survivor
are not the decedéstseparate property to be removed from the famigyr@ented estate.
However, although retained in the family augmemgsigite, any gain attributable to the
enhancement contributions will benefit the survjvbat all, only up to one-third of it.

g. As discussed earlier, where the enhancement catioibis not
decedernis separate property, the provisions treating incatwe, of separate property as separate
property would not apply to these contributiondémefit decedent; thus decedsrseparate
property would not include any income or appreoratittributable to such enhancement
contributions, and under the first and second seeteof UCA§ 75-2-208(4), would not include
any increase in value from the contributions thdwese

First, enhancement contributions from the survidmmot meet the definition of separate
property under UCA 75-2-208(1); they are not inheritances, gifts fremmeone other than a
spouse, etc. Furthermore, the second sentenc€Af§I5-2-208(4) is quite clear that
enhancement contributions for decedent are not(lzeating in mind the statuseretroactive
application of the separate-nonseparate concep®) mever been, decedenseparate property
(except possibly some joint funds clearly no lonebe treated as separate). TErcept as
provided in this subsection (4initial clause of the first sentence indicated thapplying the
first sentence, such contributions, which, underdgécond sentence, are not decéseeaparate
property, are not dealt with in or subject to tiistfsentence, so th&ny increase in value of
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separate propertyannot include any increase in value on the postibich is and has always
been nonseparate property as to the decedentotherpderived from the enhancement
contribution of the survivor or from joint or comngled property. (See 11.B.3. above.)

h. The augmented estate would thus not be reduceeliag b
decederis separate property by any such income, appregjairancrease attributable to the
property enhancement contributions or by such dmrttons themselves; rather, these items of
gain need to be allocated between the decedegparate property and the enhancement
contributions and other nonseparate property.

None of the joint or commingled property enhancensentributions and none of the
income, appreciation, or increase either attridet&dany such joint or commingled
contributions or attributable to contributions fréhe survivols former separate property, is the
separate property of the surviving spouse eith&@AW@ 75-2-208(1)(b)); indeed, they are not
treated as property of that spouse at all under §CB-2-208(4) as of decedé&ntleath.

I. This same treatment would apply to the survveeparate
property enhancement contributions themselvesh Saotributions would not be the surviigr
separate property either, since they were traresfeand are not titled to the survivor, and the
survivor does not appear to haaequired anything in exchange for the transfer of separate
property within the meaning of UC&75-2-208(1)(c).

The augmented estate is not reduced by any su@neeiment items, since they are not
the separate property of either spouse. (If tlesawot the case, that is, if the enhancement
contributions were the separate property of eispeuse, then the contributions would not be in
the augmented estate at all, which is quite cont@the intention of the provision.)

Enhancement contributions would need to be traclkathancement contributions
treatment can only apply with respect to tangibkd or personal property, which was originally
acquired by decedent as deceteseparate property, and can only apply to joirtoonmingled
funds or separate property from the survivor (in@igor's separate and traceable contribution to
joint funds would be the surviverseparate enhancement contribution) and can pply &
secured debt service payments or to improvemédter time, the asset may have a nonseparate
componenté.g., from nonseparate property contributed by theiganor by the decedent).

Where this is the case, a new contribution fromallmvable source toward debt service or
improvements would be allocated proportionatelyjeenn, on the one hand, the decedent
separate component as an enhancement contribatib(thus adding to the separately-tracked
survivors enhancement contributions which are treated asaparate in decedé&hands) and,

on the other hand, the general and enhancemengpanate components, because the
contribution benefits the entire property inter@st/uding both the separate and the nonseparate
components.

Where a separate property interest of the decéwanbeen enhanced by contributions
from the survivois separate property or from joint or commingleddfsirthe compare and cap
provision of UCA§ 75-2-208(4), last sentence, would be applied dseotiate of decedést
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death. The provision would not be applicable priothen. However, at death, the provision
would shore up the proportion of an affected assated as decedémseparate property. The
result is that the survive share of the augmented estate derived from be obmponents in

the asset will be less than one-third.

4. Debt Allocations. The mechanics of allocating and characterizing
contributions to property interests with the pratsef debt, appear to work this way:

a. The statute at UCA 75-2-208(4), second sentence, requires debt
service payments on secured loans to be treateoh&sbutions toward an interest in property
for enhancement contribution purposes. This medlogy should be used as to any other
secured debt, as well, in order to maintain coessf. Thus, debt service payments on secured
loans would be treated as contributions out ofvireous separate or nonseparate sources of the
payments and would be allocated to the variousragpar nonseparate components of the
interests in the pledged asset.

b. If the proceeds of a secured loan are used astalgion toward
another property interest, those proceeds woukldlbeated among the various interests in the
benefitted property, and the separate or nonsepahatracter of the proceeds would be treated as
being derived proportionately from the various citmitions earlier made by those with an
interest in the pledged property.

C. The contributions earlier made toward the pledgedia
presumably would not be treated as reduced atrtteedf the loan. Until a foreclosure or similar
event, the full asset is still operating to produmeenue or otherwise provide use. As of
decederis death, however, the balance of the debt woukbipeopriately allocated to arrive at
the equity value of the various separate or nonmsggpaontributions toward interests in the
pledged asset. Where the statute does not alldehteservice between principal and interest,
the amount of contributions toward an asset magobeewhat overstated in favor of a spouse
making disproportionate loan service payments; vewehis is how the statute seems to work
and in many cases, wote too significant.

d. Proceeds from an unsecured loan used as a comantiawvard a
property interest would be treated as a contriloubyp the spouse who borrowed the funds.
There is no separate property source, so it sHmiltdeated as a nonseparate contribution. At the
time of decederd death the balance remaining would be allocatezhgrthe various separate
and nonseparate components of the property intendsth then support the credit of the
borrowing spousd.€., owned interests, rather than retained rights, esed to calculate the
augmented estate but beyond the reach of creditbesht service payments on an unsecured
loan would not be a contribution toward any propérterest.

5. Allocation Procedure. With these principles in mind, istturn to a
procedure for making the allocation of assets. §teps would be:
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a. Cateqgorize Assets by Class. The assets are dirsgjorized by
inclusion class: probate estate, nonprobate teesishnd so forth. This is done for each spouse.

b. Determine Appreciation. Each asset in a giverusioh class is
then examined asset by asset. All contributionsatd an asset are added up and compared to
the value of the asset at decetkedeath. If such value is more than the contrdmsti the
appreciation will need to be allocated to the abotrons over time, but if the contributions
equal or exceed the value, this is not needed.

C. Classifying Contributions. Using the mechanicscdégd above,
the contributions need to be classified and charaed as to their source and type, either as
separate or else as nonseparate or as joint or cieaw. Contributions from a spouse toward
an asset would include amounts inherited or recefgegifts (other than from the other spouse)
by that spousd.g., the initial acquisition of the asset), debt seevaid with respect to the asset,
improvements paid for with respect to the assahdfiers from other assets, and so forth.
Contributions may themselves need to be tracettet@xtent not from the spousewn
traceable separate property, it is nonseparatespgsop

Enhancement contributions get special treatmeat.ekample, under UCA 75-2-
208(4), an enhancement contribution to decédaeparate property frofjoint” funds will be
treated as a nonseparate contribution to the etttargable to decedent, even if some of or all
the funds would be traceable to the decedesgiparate property; thus, joint account contrimsti
to deceders separate property will be treated as nonsepavatther traceable to decedent
separate or nonseparate property, but such cotiriisufrom the survivor may be separate or
nonseparate, depending on their source.

The limitation of UCA§ 75-2-208(4) which prevents enhancement contribstio
allocated to decedentseparate property interest from exceeding thed#ads separate
contributions would need to be applied, but thib appen later after remaining debts and
expenses and allowances have been allocated. Hovike enhancement contributions need to
be tracked and traced as separate categoriessqrutpose. This will affect the tracking and
tracing only for decedeistproperty interests.

In addition to classifications as to sources oftabations, the contributions will also
need to be allocated as to the type and charafctke @xisting components of the interest
benefitted by the contribution.

These classifications and allocations relatingefoasate and nonseparate components
need to be made on two levels, one as among thparments of the spouse in that spésissvn
property interests where assets are shifted, andttier as among the components of the other
spouse in that other spotseterests where property has been transferregebetspouses.
They also apply not only to assets actually owned bpouse as of decedsrdeath, but also to
any interests deemed owned for purposes of caicgltie family augmented estate.
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Inclusion Category X of Surviving Spouse S-1:

Format. A format for an analysis of an asset efgtirviving
spouse combining steps b. and c. could look like th

Agses valued at $VAL at decedest

date of death with appreciation over all contribng of $APP, which is $MAP per month from
month of Date (1) to month of date of death (SMABAPP-+ number of months).

Sour ce of Contributions for Asset A

S1 S2
Contribution Time and S1 Nonsepar ate or S2 Nonsepar ate or
Type Separate Commingled Separate Commingled
Month x
-- Gift on Date (1) $100X
Interim Total $100X -0- -0- -0-
Interim %age 100% -0- -0- -0-
Month x+n
-- Payment for
Improvement $50X
-- Allocated appreciation|
from month x $50X
[100% of $MAP x
elapsed months]
-- Interim Total $150X -0- $50X -0-
-- Interim %age 75% -0- 25% -0-
Month x+n+m
-- Payments for
improvements $20X $100X $40X
-- Allocated appreciation
from month x+n $30X $10X
(75%) (25%)
-- Interim Total $200 X $100X $100X -0-
-- Interim %age 50% 25% 25% -0-
...and so on through date of death.
-- Final Total $AX $BX $CX $DX
-- Final %age A% B% C% D%
-- Value Allocation $WX $XX $YX $zX
[$VAL x A%] [$VAL x B%] [$VAL x C%)] [$VAL x D%]
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In using this format, contributions would be enteas positive amounts, but any
reductions would be entered as negative amounts.

e. Use of Format for Decedent. In using the formatafproperty
interest of the decedent, two more columns wouldduoked, one for the surviverseparate
property enhancement contributions to deceédesgparate property, and the other for joint or
commingled enhancement contributions to such ptgpdrhese columns are needed to provide
the information to apply the enhancement comparisateceders separate component of the
interest under UCA& 75-2-208(4), last sentence; such comparison mayheafinal proportion
of the asset from the enhancements. The two additcolumns would keep track of any
enhancement contributions by an entry of the amotiatcontribution which meets the
requirement for an enhancement by being allocabbe lzenefit to decedésatseparate
component in the proportion which decedeseparate component in the interest at the time, a
shown in the column for deced&nseparate component, bears to all other components
(nonseparate in the hands of decedent), as shoalhtive other columns. This amount would
be added to the surviverenhancement column or to the joint or comminglgsancement
column, as appropriate. These columns would elschraceive their own proportions of the
new contribution. The appropriate proportion (vhieould be the rest of the new contribution)
would be allocable to the general nonseparate capmis and added to its column.
Appreciation would be allocated to the amountsaicheof these columns in the usual way.

f. Obtain Class Results. When the procedure hasumsshon each
asset in each inclusion class, the overall regoiteach class can then be easily determined so
that we will know how much and in what proportigreperty has been contributed to each class
out of the separate and nonseparate property bfgaise. Then debts, allowances, and
expenses can be allocated, and then the equigpafate property net of allowances and
expenses as so allocated can be removed from gmeesuied estate so the survigoglective
share entitlement can be determined.

6. Debt, Expense, and Allowance Allocation. In the earlier example (1l. C.
1. and 2.), there were no debts, and the expemksallwvance amounts were just arbitrarily
deemed allocated to simplify the example.’ 4 &ok more closely at how debt, expense, and
allowance allocations for separate and nonseppraperty should work as of decedsrdeath,
taking into account statutory provisions and pattproblems likely to arise but not dealt with
in the statute.

a. Mechanics. Lés start with some observations about the
mechanics of these allocations.

I. The debt of the spouses is not only allocated ubidk §
75-2-208(7), among the statutory inclusion clasdggsobate transfers, nonprobate transfers,
etc., subject to the debt as of decetdethtath, but (as we have seen) in order to keapenest
in property at it$equity’ value, debt also needs to be traced from separatenseparate
sources to reduce the value of the property subgeitte debt. This principle should apply to
transfers by a spouse among that spsusssets or to transfers between spouses. Prdceets
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debt and payments on debt will have been allocagezbntributions to any separate or
nonseparate property components that the loan @dsdeenefitted, as described above. At
decederis death, the balances of remaining debt will nedektallocated similarly among the
property interests subject to the debts and amoegdparate or nonseparate components of
those interests.

il. On decederd death, the balance of the debt of a spouse to
the extent secured by that spdaseparate property would be allocated to redueedity
value of the separate property component of thpesty interests securing the debt. Debt
against separate property used to enhance nontepawsperty has in effect changed some
separate property by voluntary act of the spousernionseparate property. The presumption
under UCA§ 75-2-208(5) that property is to be treated as epasite may apply, and
accordingly, the separate property may be reducddte nonseparate property increased. If the
presumption is overcome, the separate componeheaisset securing the debt would be
reduced by the balance of the debt, but the caritab would have already been traced through
to increase the separate component of the propeenest benefitted where another asset of the
same spouse is involved. However, on a transféredenefit of a property interest of the other
spouse, even without the benefit of the presumptiaould never be separate property of the
other spouse under the separate property definitidA § 75-2-208(1)(b).

iii. On decederd death, the balance of debt to the extent
secured by the nonseparate component of propestydbe allocated against the nonseparate
component of the property of the borrowing spows®isng the loan, provided the proceeds
used toward an asset in which that borrowing spbasea separate property interest, have been
treated as a nonseparate component derived framspbase in the property benefitted. Using
the proceeds of debt against nonseparate propeetyitance separate property should never be
allowed to create separate property from what veagmnitself separate property. It is actually a
nonseparate contribution and should be treateddsat the time the contribution was made, so
that separate property will not include the conttidn or gain attributable to it. Thus, the debt
should be allocated to reduce the proportion oeEarate property component. If intermixed
beyond traceability, the entire asset may becomeeymarate.

iv. The unsecured debt of one spouse only should beaadid
to that spouse only and then allocated betweerstimisés separate and nonseparate property
components proportionately with the value of sugimponents in property interests owned by
that spouse which support the credit; interestsngeleheld by a spouse for augmented estate
calculations but not actually owned, would be uecetéd. In the usual case, any and all such
owned interests would support the credit. Thus,débt balance will reduce the owned separate
and nonseparate components proportionately. dosgcured obligations cannot be
presumptively allocated to some sortfamily” or “community assets first (as is done in some
community property states) because the concepnd@gmply either for the spouses or the
creditor when the debt is undertaken or wheneni®rced. Absent a reason to do otherwise,
such debt should be split evenly between the sjgoarse each spouseshare allocated
proportionately by value to that spolssewned separate and nonseparate interests whidd wo
support the credit.
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V. Security interests in foreclosure prior to dece@ettath
which were granted as a credit enhancement fai-fharty obligations are essentially like
transfers with retained rights to be included & élugmented estate prior to removing separate
property. See UCA§ 75-2-205 and 75-2-207. Prior to foreclosure, dbeurity interest is not a
debt or claim (see definition of claim at 75-1-28))( Thus, the value of any property interest,
or any separate or nonseparate component in tegttwould not be reduced by the full
amount of the obligation secured; however, theterie of the security interest may need to be
taken into account as an encumbrance on the pyopledged in valuing that property, but the
value difference may also be included in the audatkastate as a retained right or prior transfer
item. If the pledged asset contained a separafgeply component, that component would
remain separate property.

Vi. Also, unsecured guarantees for third-party oblayetinot
in default prior to decedestdeath should not arise to the dignity of truet @l would not be a
claim to be used to offset any of a spdsisssets includable in the augmented estateedéth
guarantees are called because of decaléaath or after decedendeath, they should not
reduce the values of property interests or thammanents for elective share calculations, except
possibly where the inclusion class to which thelpihg is valued at, and not just before,
decederis death (see UCAS§ 75-2-204 through 75-2-207), or the obligation ¢itates a claim
under UCA§ 75-1-201(6); but the value difference may alsanotuded in the augmented estate
as a retained right or prior transfer item.

Vil. It is appropriate to first allocate the adminigtratexpenses
of the decedefld estate against decederdeparate property to the extent the expensesdlat
separate property. Further, if there is anothpeage which cannot possibly benefit the
survivor, it should not be allocated against thesaparate property going into the augmented
estate but should be set aside and later allogatethta among the decedsmirobate assets not
paid to the survivorife.,, to decederd separate property and the decedanto-thirds share of
nonseparate property from the family augmentededsta

viii.  Expenses in defending against a surviving spsugaim to
an elective share (such as attoreend accountaistfees) are not to be treated as administrative
expenses; they are for the benefit of other belaeifes and not to preserve, protect, and defend
the estate against dissipatidastate of Smith, 718 P.2d 1069 (Colo. App. 1986).

iX. Also, under UCA§ 75-1-201(6), a claim does not include
“demands or disputes regarding title of a decedeptatected person to specific assets alleged
to be included in the estate.

X. Homestead, family allowance, and exempt propentytfe
survivor should be allocated first against the deogs separate property. The result would be
to put exempt property, homestead, and allowancas worse a position for the survivor than a
probate transfer from separate property, whictfeceis what they are. This would prevent a
double recovery for the decedent by the undue teuof the augmented estate by such items
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coming out of the decedésiincludable probate estate, while the surviaszehare of the
augmented estate is nevertheless treated as piue toll amount of such items.

Under the statute, transfers from separate propeetyot treated the same as transfers
from nonseparate property. The augmented estateused by exempt property, homestead,
and allowances (UCA 75-2-204) but the elective share is neverthelesgdd as paid out of
such items; this is the very same treatment whighi@s for probate transfers from the
decederis separate property. Assuming a level of consistand fairness for the treatment of
separate property.€., if treated like separate for one purpose beraftoi decedent, it ought to
be treated as separate for other purposes, asalvséint a strong contrary policy reason), the
inherent implication is that exempt property, hotead, and allowances, which are treated the
same as transfers from separate property, aréalsdeemed paid out of such separate
property first. More importantly, this treatmesatalso consistent with, and may be necessary
for, maintaining the statutory priority of exempbperty, homestead, and allowances over estate
debts and over benefits for other beneficiarie€A§ 75-2-401 gt seg. It is inconsistent with
the nature of these benefits that they should lotedi.

b. Example. Now lés turn to an example of an allocation. Assume,
as above, that the $1,000,000 ¢§ idrobate estate consists of $800,000 of sepaak@mperty
(gross value including the effect of the survinW's, enhancement contribution) and $200,000
of nonseparate investment personal property, tHa0B0 in administrative expense is paid, and
that $25,000 (for a death in 2009) of homesteaemgt property, and family allowance is paid.
(The administrative expense amounts are itemizélderchart below.) This time, however, et
also assume d estate has this debt: $100,000 of long-term anedrmortgage debt against the
separate real estate, of which $85,000 was usiedpt@ve the real estate, $10,000 was used for
vacations and recreational activities not creasingsset, and $5,000 was used for acquiring
some of the nonseparate investment assets; $56f080g-term installment debt secured by the
nonseparate investments, of which $25,000 was tesitpbrove the separate real estate, and
$25,000 relates to the acquisition of some of theseparate investment assets; $10,000 of short-
term unsecured credit card debt used for a vaoiketlyings unrelated to the separate property;
and $5,000 of funeral expense. We will assumé&#t000 used to enhance the separate real
estate did not create additional gain. The allooatould work like this:

i. Probate Allocations. The first step is to alloastens to
arrive at the net probate estate and the separdteanseparate shares of it.

ltem H Separate H Nonseparate

$1,000,000 Probate Est $800,001 $200,001
80% of gross value 20% of gross value

Debt:
$100,000 Mortgage $100,000 (100%) -0-
$50,000 Investment $25,000 (50%) $25,000 (50%)
$10,000 Unsecured (paid by estate) $8,000 (80%) $2,000 (20%)
$5,000 Funeral (paid by estate) $4,000 (80%) $1,000 (20%)
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$165,000 Total Debt $137,000 $28,000

Total Equity: H Separate Equity H Nonseparate Equity
$835,000 $663,000 (78.5%) $172,000 (21.5%)

Administrative Expenses:

-- Probate filing and legal fees for
petition and general administration,
totaling $10,000 $7,850 (78.5%) $2,150 (21.5%)

-- Personal Representative’s fees,
totaling $20,000 $15,700 (78.5%) $4,300 (21.5%)

-- Accountant’s fees for estate’s
income tax returns and general estat

1]

matters totaling $5,000 $3,925 (78.5%) $1,075 (21.5%)
-- Real estate debt service payments

totaling $20,000 $20,000 (100%) -0-

-- Real estate taxes, insurance, repair,

and maintenance, totaling $10,000 $10,000 (100%) -0-

-- Investment debt service payments,

totaling $10,000 $5,000 (50%) $5,000 (50%)
$75,000 Total Expense $62,475 $12,525

Homestead and Allowances:
Paid to W $25,000 (100%) -0-

$735,000 Remaining Equity Value
(approx) $575,525 $159,475

il. Elective Share Determination. The amounts detexdhby
the allocation are then used to determine the spshsire using the method shown in the
example above (I1.C.2.). We will discuss more dlibase steps below, but here is how the
example plays out.

(@) H Net Probate Estate $735,000
(b) H Nonprobate Transfers to Others 200,000
(c) W Property 350,000

(The family property taken into account is $1,288.)
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(d) H Separate Property

Probate $575,525
W Contribution (100,000)
Commingled Contribution (100,000)
Increase on Contributions (100,000)
Nonprobate Transfer 100,000
($375,525)
(e) W Separate Property (_300,000)
® Augmented Estate $609,475
(9) Spousal Elective Share
1/3 augmented estate $203,158
homestead & allowances (25,000)
W nonseparate property (50,000)
Remainder Payable $128,158
7. Deter mining the Elective Share Payable. Now that allocations have all

been made as to transfers and contributions pridetedens death and as to debts, expenses,
and allowances remaining at such death, theretilra 2w steps left to determining the actual
amount of the elective share payable to the surgigpouse.

a. Apply Contribution Cap. After all the allocatiohave been made
with respect to a property interest of decedenttvhias benefitted from enhancement
contributions, the amounts allocated to deceédaaparate contributions would be compared to
the sum of the amounts allocated to joint or congteic enhancement contributions and to the
survivors separate property enhancement contributionthe lenhancement total is greater than
the decederd separate total, the proportions would be adjustetiat the final enhancement
amount used to determine its proportion would etlumbmount used to determine the
decederis separate proportion.

For example, with respect to allocations by contiin toward such an asset of decedent
valued at $1,750,000, assume the decéslantount was $500,000 (28.57%), the combined
enhancement amount was $750,000 (42.06%), the eletsedonseparate amount was $250,000
(14.29%), the survivés separate (nonenhancement) amount was $100,0004k.and the
survivors nonseparate amount was $150,000 (8.57%). Theatdge proportions would not be
those specified above, but would change by redutiedotal to $1,500,000 (by the $250,000
difference between decedenseparate amount and the enhancement amountd)y aeducing
for this purpose the enhancement amount to $50({00fual decedestseparate amount).

The resulting percentages would then be: 33.33%d¥ads separate, 33.33% enhancements,
16.67% decedelstnonseparate, 6.67% survilgseparate (honenhancement), and 10%
survivors nonseparate.
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After the cap has been applied, the three keyitilzssons will be decedets separate
property, the survivés separate property, and everything else, whichbeitreated as
nonseparate. Of the nonseparate components, therpahich is the survivds will eventually
be treated as a payment toward the elective sbaithjs amount needs to be tracked.

b. Calculate Gross Entitlement. The augmented estatculated
including all separate or nonseparate componerdh includable items at equity value after
appropriately allocated debts, expenses, and atioesmhave been applied as of decedent
death; the equity value of separate property di Bppuses is then removed. One-third of the
result provides the gross elective share entitlérasount (UCA§ 75-2-202(1)).

c. Apply Amounts as Already Paid. The priorities cEN § 75-2-
209 are then applied to offset or pay the grosgtigkeshare entitlement amount. Amounts which
pass to survivor on death from probate or nonpetransfers of interests included in the
augmented estate or of interests in decésleeparate property need to be determined from the
will, trust, or other transfer instruments of deeetland others. The amounts of nonseparate
property of the survivor and the amounts of exepnpperty, homestead, and allowances will be
known from the allocation analysis. These items b treated as payments to offset the
survivors elective share entitlement. Where decedent gatleéng and leaves nothing to the
survivor, the result under UC&75-2-209(1) is:

i. Apply transfers to the survivor from amounts in&ddn
the augmented estate which are not excluded asleletseor the survivds separate property.
Nothing passed to the survivor un@er5-2-204 (probate transfers), and there are npnobate
transfers to the survivor included ungers-2-206; there is nothing transferred to the isonto
apply against the elective share amount in thigsgan.

il. Determine the amount of the surviving spdsiggoperty
under§ 75-2-207 which is not excluded under5-2-208 as the survivarseparate property. If
there is any such nonseparate property, it is ep@algainst the elective share amount.

iii. Apply decedens separate property passing at death to the
survivor. Decederd separate property as define@ins-2-208 does not pass to the survivor in
this situation.

iv. The survivors homestead, exempt property, and family
allowance are applied to the elective share amofiritis is another Utah change from the
Uniform Probate Code, which would provide thesedfieshon top of the elective share.)

V. To the extent the elective share has not beerfisdtis
apply other property available and seek the redfiproperty from others. UCA§ 75-2-209
and 210._See part |, F above.

E. TheFlaws. The analysis in this outline and the above exasgemonstrate that
the Utah version of the spousal elective shardlmsnged statute. It is difficult to understand and
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even harder to apply. Going beyond the small nahshare of one-third (particularly compared
to the intestate share or what could be obtaineddivorce), the unfair treatment of insurance
proceeds payable to others, the use of homesteahpe property, and allowances to offset the
share (a double dip, since the probate estatedétwsion in the augmented estate has already
been reduced by these items) rather than to suppleitnall of which were intentional on the
part of the legislature), the statute demonstrittese additional serious flaws, at least some of
which may not have been intentional:

1. Tracing. Its first big flaw is that it has introduced ery difficult trace-to-
source process of the sort the drafters of thedomifProbate Code had carefully avoided. This
makes settling estates where a spousal electimade expensive, time consuming, and often
quite adversarial.

2. Not Clear. The tracing process is not fully clear in iteogtion, another
big flaw. In particular, the role of separate prdy and the extent of its protection have not been
sufficiently thought through and have not beenrtyeaxpressed. Although solutions to
interpretive issues may with considerable efforfdaend in the statute in some cases, in other
cases one needs to go outside the statute to rdasaigh to appropriate treatment. In either
event, disputes may well develop. For example:

a. The statute is not clear on how to deal with theimess use of
property. It provides that separate property idekfincome attributable to investment, rental,
licensing, or other use of separate progeftyCA § 75-2-208(2)) but does not specifically break
out the personal service or noninvestment operalijpart of the business income from use of the
property. It should be interpreted to do so byeicample, using a rental value test for the
separate property part of the income (as has be®® id the above example at 11.C.1. and 2.).
For a community property analog, $8&eirav. Pereira, 103 P.488 (Ca. 1909) (allocating a fair
return on the separate investment as separaterprpaedHybarger v. Hybarger, 737 P.2d 889
(Nev. 1987) (thd’ereira method is the preferred method), and compare tiodgan Camp v.

Van Camp, 199 P. 885 (Cal. App. 1921) (allocating amoutrilaitable to spouse labor to
community, remainder to separate property).

b. The statute is also not clear on its face on whdthmls, once
“commingled; can be further traced by reasonable tracing msttmdncommingle them to
some extent; perhapsommingled can be interpreted &sarit be uncommingled. This is the
only interpretation that makes sense under thatstgttreatment of a variety of property
interests. In a divorce context, Utah courts hasated‘commingled to mean that the identity
of separate funds is lost where marital and prealdtinds cannot be separately identified. See
Oliekan v. Oliekan, 147 P.3d 464 (Ut. App. 2006). The community erdyprule is also to this
effect. Sedroblesv. Robles, 965 S.W. 2d 605 (Tx. App. 1998) aBdwlden v. Bowiden, 794
P.2d 1140 (Id. 1990). The terfint” as used in the statute (UGA75-2-408(4), second
sentence) would not change this result as to trening of‘commingled’ There the phrase
“joint or commingledis used, and it is clear that joint property cartdaceable. This, however,
is the only section using the phr&gant or commingled, and it relates only to enhancement
contributions to decedeantseparate property. Thus, the wtjaint” is intended to add a
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limitation on decedeid separate property in this situation in additmficommingled; not to
modify the meaning dfcommingled:

C. It is not clear on the face of the statute whetrdrow the
proceeds of debt are to be traced to differentgntags and their separate and nonseparate
components, or how administrative expenses and gxeroperty, homestead, and allowances
are to be allocated to separate and nonseparatgooemis of assets. Much is left unsaid. Such
tracing is, however, very important to maintainthg “net equity value concept used in the
statute in the determination of inclusion class ant®. Community property debt tracing
analogs are less useful here, because they relatgual present property rights and rely on
separate or community liability concepts which Wwapply in Utah, and on rules relating to
whether separate or community-classed assets cegidul to satisfy liabilities of the other
class, which also wdhapply in Utah.

d. It is not clear what constitutes @&mprovemernt to separate
property. Building additions are likely includdalyt what else may be included is unknown. In
community property jurisdictions, such things gsaies, property taxes, and insurance would
generally be included in perhaps most such jurisxtis. In the context of divorce proceedings,
Utah courts have been willing to recognize effortexpense contributed to the enhancement,
maintenance, or protection of premarital propef®geMortensen v. Mortensen, 760 P.2d 304
(Ut. 1988).

e. The treatment of survivor transfers to the decedealiuding those
for property enhancement or which go beyond prgparhancement, is also not clear from the
face of the statute, particularly under the poavty-ded UCA§ 75-2-208(4). Also, the treatment
of interspousal transfers is uneven as betweerddete and surviving spouses to no clear
purpose.

f. The limited inclusion of insurance is also ambigsiqearticularly
as to term policies and as to group policies os¢hieeld by others. It is not clear what constitutes
a policy where a term policy (such as typical groenm life) has been in effect a long time but
the carrier changed one or more times, or whatttates premiums paid during decedent’s life
on such a policy, and it is not clear what consggipremiums paid where someone other than
decedent wrote the check.

3. Unintended Unfairnesson Interspousal Transfers. However, the
statutés most significant flaw is that it is so poorlywsttured that without an equitable
adjustment, it produces very unfair and apparequije unintended results for any poorer spouse
who has made transfers, including of separate piyge a wealthier spouse. These results
seem particularly inequitable in the case of aisurg spouse who has contributed inherited and
other separate property to improve the value ofimeased spouseseparate property from
which the survivor has been intentionally cut offs will be discussed in Part Il below, it is not
clear that this result was intended.
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4. Payment to Benefit Ratio. The surviving spouse receives as a benefit at
most only one-third of the value of a property et included in the augmented estate, whether
from that spouse property interests derived from that spouse’s eannings or from the
decederis interests, yet is charged with receipt of 100%hefvalue of that spousenonseparate
property (not one-third, not one-half, not two-tlgy with the result of lowering the surviv®r
share as to other property interests based oruthie/sr’'s own earned contributions to the
family, or of the survivor watching as some ordadlthe survivor’s earned contributions to the
family pass to someone else. This problem is basegh inconsistent use of the separate —
nonseparate property distinction.

The Utah spousal elective share scheme uses a autgrproperty based separate v.
nonseparate property calculation. Thus, where mtheecommunity property 50-50 scheme,
50% of earnings would remain the share of the agrspouse, here, under the Utah 1/3-2/3
scheme, two-thirds of the earnings should remagrsttare of the earning spouse.

Let’s look at an example. Prince Not-so-Charmimerits $1 Million from King Dad
and never works. Cinderella inherits nothing froen evil stepmother but works and earns
during marriage everything that, with her scrimparmgl saving and doing without, is left for
inclusion in the augmented estate after PrincesdeGharming’s separate property is removed.
The augmented estate is, say, $300,000, titleHadbB0,000 passes to Cinderella, for example,
by means of a joint tenancy bank account. Undestiag law, Cinderella’s one-third of the
augmented estate is $100,000 of which she is ttemt@lready receiving $30,000 of it, and thus
gets $70,000 new. $200,00@( 2/3) of her earnings enhances the share of Rutilpg&in, to
whom Prince Not-so-Charming has left his entiratest Cinderella is at risk of ending up back
among the cinders (unless the state’s welfare ageact as her fairy godmother to help her out
at taxpayer expense). This is an erroneous andamdssl calculation because it does not
consistently apply the separate-nonseparate pyogistinction, which distinction turns on
personal service income, as recognized in all conityproperty states.

To maintain consistency, there should at leastdeffset against the already low one-
third share for anything passing to the survivipgusse to the extent allocable to the surviving
spouse’s own earnings, up to two-thirds of the aerged estate. To accomplish this, the
formula would be that there is no offset for theoaimts attributable to the earnings of the
surviving spouse up to first one-third of the augted estate, but after that, the offset against the
one-third augmented estate share applies, withethédt that unless the decedent leaves more to
the survivor, the survivor does not receive moenttwo-thirds, even if the entire augmented
estate is attributable to the survivor’s earninghere is a full offset for anything not derived
from the surviving spouse’s own earnings duringrmage but which passes to the surviving
spouse through the augmented estate. Althouglstigigested formula would make the system
more consistent, it still would not achieve thet edifairness the system should be designed for.

Cinderella may still see significant amounts of {0f2/3) of the value she contributed to
the family from her earnings, passing to Rumpadsdih, but if she is lucky enough that property
is titled properly, she would have under the sutggeformula some chance of recovering more
(up to two-thirds) of her earned contribution te family. Under this suggested modification
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the result in our example is that Cinderella gd30$000 without offset, keeps the $30,000, too,
and thus ends up with $130,000 of her earningsli{ises the rest to Rumpelstiltskin).

Varying the example, if augmented estate propeabsed to Cinderella by joint tenancy
in the amount of $200,000 (or any amount over $1@T), she would, under existing law, keep
all of it, but no more by way of the elective shaleno augmented estate property at all passed
to Cinderella, her elective share would be $100,880under existing law. The difference under
the proposed formula that should have been uskeéédp the system consistent, comes where less
than one-third of the augmented estate passestteféila outside the elective share, and where
value attributable to her earnings make up more tmee-third of the augmented estate, in which
event, without an offset, she could pick up addgiovalue.

If Cinderella died first, with no contributions tiee augmented estate from earnings of
Prince Not-so-Charming and if Cinderella left hetire estate to her fairy godmother, Prince
Not-so-Charming (and subsequently Rumplestiltskiolld get one-third of the augmented
estate of Cinderella, even though Prince Not-sor@hrey holds plenty of other property.

Yes, you guessed it, this is all rather Grimm.

F. Community Property Comparison. Community property jurisdictions have had
to deal with similar issues as to what is sepgyadperty and what is not. In those states, the
community and separate characterization is notraaetive analytical device, but relates to
actual present property rights with consequencesmy between the spouses but also for third-
party creditor rights, taxation, and other purpdsesvhich an actual present property right is
relevant. Thus, the community property approaetiksiot always be fitting for Utah;
nevertheless, a look at such approaches will peoaididea of how certain issues might be
treated in Utah.

These jurisdictions all start with a presumptioattbroperty is community property. See
Estate of Hall v. Williams, 885 P.2d 1153 (Id. App. 1994) (characterizatisiseparate property
depends on the source of the assets or proceedisaugequire the interest; the community
property presumption places the burden of persnasiahe party contending for separate
treatment, and that party must préweth reasonable certainty and particuldritiyat the
property is separatelRipatti v. Ripatti, 494 P.2d 1025 (Id. 1972)The quantum of proof
required to rebut the presumption in favor of tboenmunity has been variously described as
clear and satisfactory, clear and convincing, mpdy a preponderante SeeArmer v. Armer,
463 P.2d 818 (Az. 1970) (clear and convincing stati@pplies). The presumption applies
regardless of how title is held and holding titiehhe name of one spouse does not rebut the
presumption._SeBurdick v. Pope, 518 P.2d 146 (Nev. 1974).

1. Acquisition. Lets first review issues arising on acquisition ofeperty

interest with a mixture of separate property, comityyoroperty, and debt, and then turn to
improvements to a property interest.
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a. Proportionate Interest. In some states where asgpacquires an
interest with both communitye@., postmarriage earnings) and separatg,(premarriage
earnings) property, a proportionate allocation Wélapplied._Sekirkham v. Kirkham, 335
S.W. 2d 393 (Tx Civ. App. 1960%apsch v. Gapsch, 277 P.2d 278 (Id. 1954y re Galstine’s
Estate, 6 P.2d 628 (Wash. 1932). Where mortgaged prppseecquired over time with a mix of
separate and community funds, the character cdsbket is proportionately separate and
community based on contributions. 3eee Marriage of Zahm, 978 P.2d 498 (Wa. 19989nre
Marriage of Lucas, 614 P.2d 285 (Cal. 1980).

b. Community Property with Reimbursement. Some ostestes
classify the mixed asset as community and reqbgeséparate property to be reimbursed. See
Baker v. Baker, 26 So. 2d 132 (La. 1946).

C. Acquisition Characterization with Right of Reimbensent. In
other states, a propei$ycharacter (especially as to real estate) wildtermined at acquisition
as either separate or community and contributionsftom the other kind of property will give
rise to a right of reimbursement for that otherdkat property.

i. Acquisition Timing. Where a transaction is spreadr a
time before marriage and after marriage, charaeeon will be different in different states,
depending on when acquisition is deemed to occur.

€) Initiation. Some states look to the initiationtbé
transaction and treat the property as separate,anight to the community for reimbursement of
any community property later contribution.

(b)  Close of Vesting. Other states look to the cldse o
the title vesting so that where vesting is afterriage, the property will be presumed
community, and separate property used will give tisa reimbursement right. SBaker v.
Baker, 26 So. 2d 132 (La. 1946). If all contributioms aeparate, the community presumption
would be overcomeBarrett v. Franke, 208 P.435 (Nev. 1922).

il. Use of Debt. Similarly, the use of loan proceedsgoint
obligation or on an individual obligation to accaiain asset gives rise to community property
with a reimbursement right for the separate countrdm, regardless of whether the loan is paid
by the debtor spouse with separate or communitgduat least where not all security and
contributions for the acquisition are separate erypand the creditor does not have a right to go
against community assets or the borrowing spouseifficient separate assets to make the
payments._SeEinley v. Finley, 287 P.2d 475 (Wa. 1955) (proceeds of joint netaiged with
separate property are community propeftyy ker v. Fowler, 285 P. 649 (Wa. 1930) (separate
down payment, joint note, payment of note from safgaproperty, created community property
on acquisition)Succession of Milton, 278 So. 2d 159 (La. App. 1973) (requires sepassets
sufficient to pay obligation).
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d. Utah Application of Reimbursement. A reimbursemete would
not be appropriate in Utah where no actaarital’ or “nonseparateproperty interest exists at
acquisition or any other time, these concepts apglyf at all, only as analytical tools for a
division on divorce or on death where the survivdpguse has been cut out of the estate. In the
latter situation, the Utah elective share rulesmdbauthorize any reimbursement and are
inconsistent with the possibility.

e. Unsecured Debt. In a number of community propstdyes, the
proceeds of unsecured loans on the personal @fedlite spouse are presumed to be community,
but the presumption can be overcome where thetoraeiies for repayment primarily on the
separate property of the borrowing spouse. SBedain v. Shovlain, 305 P.2d 737 (Ida. 1956).
Joint obligations are community obligations. Wigispect to the foregoing matters, see Status of
Property as Separate, 20 Am. Jur. Proof of Fac@22dupdated July 2006).

2. Improvements. With respect to improvements, where communisets
are used to improve one spossseparate property, that spouse keeps the impeeas
separate property but must reimburse the commuihitgome states, however, if one spouse,
acting with community management authority, usesctimmunity property to improve the
separate property of the other spouse, then angiftbe presumed of the community interest of
the spouse so using the property to benefit therptibsent a contrary agreement. Bawk of
Orofino v. Wellman, 143 P. 1169 (Id. 1914n re Hickman s Estate, 250 P.2d 524 (Wa. 1952).

a. Nature of Reimbursement. The reimbursement righegally
does not mature until the dissolution of the comityunThe right is equitable in nature and may
be limited to the extent expenditures exceed benefceived by the community (such as where
the husband-wife community occupies separate ptppéone of them as the family home
without rent). _See Annotation, Use of Communityi@siin Improving or Discharging
Encumbrances on Separate Property as Grounding Rigteimbursement, Lien, or Charge, 54
ALR 2d 429 and supplement (originally published 7295

b. Amount of Reimbursement. The amount to be reimdalifer such
improvements has split the courts among four adteres: (i) the lesser of community funds
used or the value at dissolution of the commurityséll v. Edsall, 240 S.W. 2d 424 (Tx. App.
1951)); (ii) the greater of community funds usedha value at such dissolutioklgrriage of
Warren, 104 Cal. Rptr. 860 (Cal. App. 1972)); (iii) theremunity funds usedPekola v. Strand,
168 P.2d 407 (Wa. 1946)); or (iv) the enhancedevalithe dissolutiorHjatt v. Hiatt, 487 P. 2d
1121 (Ida. 1971)).

C. No Reimbursement to Separate Property. On thesilig, where
separate property is used to improve a communggtathere is no right to reimbursement,
because a gift to the community is presumed alsseahtrary agreement. Skere Marriage of
Lucas, 614 P.2d 285 (Cal. 1980).

d. Items for Reimbursement. In addition to buildimyl#ions and
the like, improvements for these purposes may delabor and the payment of encumbrances,
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repairs and upkeep, property taxes and assessroeirisyrance. Seeonley v. Moe, 110 P.2d
172 (Wa. 1941)McElyeav. McElyea, 163 P.2d 635 (N.M. 1945) (noting the need for
reimbursement from husbasdeparate property to prevent makitige surviving widow a
beggar at his grave

e. Utah Reimbursement Application. As already notkd,
reimbursement concept will not work with Utalelective share rules. Also, there is no
community management authority in Utah, because tisenothing like community property;
rather, each spouse controls that spsus&n property, whether it later is treated as spar
nonseparate. Under the elective share rules,fhbyga spouse to the other spouse becomes
separate property of that other spouse receiviagift. Separate and nonseparate components
will need to be allocated without a shortcut.

3. Mixed Components - Family Expense Doctrine. Where separate and
community components have both been contributedra property interest, the presumption
in favor of the community is triggered. Seisher v. Fisher, 383 P.2d 840 (Ida. 1963). In some
jurisdictions, clear and convincing evidence isuiegf to overcome the presumption. Where
records have not been carefully maintained aboutiwtomponent has been withdrawn, but
total withdrawals at the time of testing do noteed the separate property contribution
component, there will be some separate propertypooent remaining. Seiccession of
Sonnier, 208 So. 2d 562 (La. App. 1968). However, a fgrakpense doctrine is used to
presume that community funds were used first tofpayly living expensesSeev. See, 415
P.2d 776 (Cal. 1966).

a. End Term Application. This doctrine is sometimppleed at the
time of testing over the life of the property irgst to compare total family expense withdrawal
to the total community property component. Seeska v. Houska, 512 P.2d 1317 (Id. 1973)
and later appeal 543 P.2d 869 (Id. 1975).

b. Daily Reconstruction. Other times a daily recamstion approach
is used to see when the community component haséédrusted. Separate property used after
such exhaustion to pay living expenses is a gifhéocommunity, not reimbursed when
additional community funds are later deposit&€de v. See cited above. However, assets
acquired with separate funds (when only separatésfare in the account) will be separate.

Il Dealing With Enhancement Contributions. Lets look further at some problems raised
by enhancement contributions and at some inteygrgibssibilities and some traditional
remedies which may help with the problem.

A. TheHunt for Intention. The provisions dealing with separate propergy ar
strange, but the part of them dealing with enhamrgrontributions is stranger still.
Nevertheless, we should make the attempt to an#éihgra for any discernable intentions with
which to guide an interpretation of them. Althowgtempts to find legislative intent are
inherently risky, les do it anyway.
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1. What the Statute Does Not Tell Us About Survivor Enhancement
Contributions. The Utah spousal share provision (at US2A5-2-208(4)) deals with the
survivors separate property enhancement contributions tbdeltst service on or improvements
to the deceders separate property by treating such property esgment contributions as not
being part of the decedeénteparate property (see also UEA5-2-208(1)(b)) and provides
similar treatment for joint or commingled contrilmrts. However, the characterization of the
survivors enhancement contributions is not specificallyitdeith; the statute tells us very
specifically what the contribution is not but doed with any specificity tell us what it is.
Although we can figure out what it is, the statytmtent behind its treatment is left hazy.

Thus, we know from the statute that the survavenhancement contributions are not the
decederis separate property to be removed from the augmhestate for the sole benefit of
decedernis other beneficiaries, but we dbknow much else clearly from the statute. It appe
that a commingled contribution itself is supposedtay in the augmented estate, subject to the
percentage of the elective share. However, tlartrent of a noncommingled separate property
enhancement contribution is not so clear on aralngading of these provisions. Is the separate
contribution to be treated in a manner similaraomingled contributions, or is it to be treated
as if it is the survivds separate property to be fully recovered by timeigor? Compare UCA
75-2-208(1)(c) (property acquired in exchange fowibth proceeds of separate property is
separate property; does this make the enhancemetnibzition the survivds separate
property?) with UCA§ 75-2-208(4), second sentence (spousal propergreement
contributions‘shall not be separate propettput does this apply only to decedent, not to both
spouses?) and with UC§75-2-208(1)(b) (separate property of the decedent the surviving
spouse from gifts or inheritances does not includgerty acquired from the decedent or the
surviving spouse). In a similar situation, in coomity property jurisdictions, property
enhancement contributions from a spdsiseparate property or community property share for
the benefit of the other spolseseparate property gives rise to a right to rensgment in favor
of the contributing spouse, at least unless amiiae to make a gift is shown. SBakan v.

Dakan, 83 S.W. 2d 620 (Tx. 1935). If the enhancementrdaution is to be recovered, it is not
at all clear how this is to occur; there simplygsclear mechanism to deal with the loss to the
survivor of the survivds separate property used to enhance the de¢tedeparate property.

As we have seen already, there are strong reasaasntlude that enhancement
contributions end up not being the separate prgméreither spouse. However,’etollow up
on how the loss of separate property for the sonvis with other provisions to see if that
provides some clues to intent.

2. What the Statute Tells Us About Decedent Contributions. Lets look
at the matter from the other direction. Perhapgilgy at spousal gifts from the decedent
perspective will be helpful in determining the imt&ehind the treatment of contributions from
the survivor to enhance the deceteptoperty. The decedémtontributions toward the
survivors separate property are not specifically dealt witthe same place (UC&75-2-
208(4)) which deals with the survivemproperty enhancement contribution. However, e d
know, and clearly, from a different section of gtatute, UCA§ 75-2-208(1)(b), that any
separate property contributions by the decederatdthe surviving spouseproperty (or any
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other transfers, for that matter) are not to bat&® as part of the surviverseparate property
(and thus are not removed from the augmented dstatiee survivols sole benefit). Rather,
such contributions are to be treated as propertigegurvivor which stay in the augmented
estate (UCA§ 75-2-207); they are further treated as alreadgived by the survivor out of the
survivors share (UCA 75-2-209(1)(a) and (b)).

Such gifts to the survivor are treated as nonséparad are not treated as truly the
survivors for purposes of determining the augmented egteesurvivor does not get to just
keep them without detriment. Rather, they areékas the survives for applying against the
survivors entittement and thus may be recovered by thedéets estate, up to the full amount
in a number of circumstances. Such recovery byldoedens estate applies to all separate or
nonseparate transfers to the survivor, not jusirsge property contributions to enhance property
(gifts are separate property only if not from thlees spouse). The gifts will increase the
survivors entitlement by only up to one-third of the diftit that entitlement will be deemed
satisfied by the full amount of the gift, reducitig amount payable from other sources by up to
the other two-thirds of the amount of the gift. cBuifts are fully recoverable against the
survivors share and are not left with the survivor in addito the elective share.

3. An Intended Balance? We first see that the statute in its clear miowvis
is to be applied to any separate contributionshieydecedent to the surviveproperty so that
they are recovered for decedsridther beneficiaries by being treated as pati@fugmented
estate already received by the survivor as pati@tlective share (under UGA75-2-209 as
described above), and if we next assume that #tetstis not intended to create an inequality of
treatment between spouses depending on which esdidit, then the result is that in applying
other statutory provisions, gifts by one spousth&other should receive similar treatment to
that provided for decedésatseparate property gifts to the survivor. Thdidates that the statute
should be interpreted so that commingled or norrsé@aontributions to each otteproperty
should remain in the augmented estate subjecetorib-third share rule, but separate
contributions should be recoverable to a signifiextent by the party making the contribution,
not subject to the one-third rule.

Based on how the decedent is treated, one woulelceéspmething like this in a balanced
treatment of the spouses: The decedamuntributions to the survivor are particularkyaied
and stay in the augmented estate and are not rehb@fere the one-third is applied. Similarly,
the enhancement contributions of the survivor toefiethe decedels separate property should
also stay in the augmented estate and not be rehimefere the one-third is applied. Further, if
the wealthier decedentestate can recover against the elective shagédtatbntributions to the
survivor (through the 100% deemed payment provia®to the survivés nonseparate property)
on top of the decedéntalready larger share of the family augmentedessiae poorer survivor
should similarly be able to recover at least prgpenhancement contributions in addition to a
share of the family augmented estate. Howeves,dbes not occur for a poorer surviving
spouse. Has an intention of the legislation besstrdyed in the drafting process? Is the
treatment of enhancement contributions under §GA-2-208(4) an ineffectual attempt at some
equalization?
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4. The Statutory Imbalance. The elective share statute leaves each spouse,
whether decedent or survivor, at risk of losing sanall of his or her separate property
contributed to the improvement of or debt reducbarthe othés separate property. The
decederis estate can fully offset the separate enhancecoentibution, and other gifts, too,
against the elective share, but that share magdsnall to fully recover the contribution; thus,
the decederd estate may or may not fully recover them. Orother hand, the survivor can
never fully recover through the elective share separate or nonseparate contribution
benefitting the decedent spouse, whether it waspepty enhancement contribution or another
gift. This violates what the legislature may hawended: to leave with each spouse an
equivalent opportunity to recover that spdséseparatéproperty so that the other spouse does
not get it on top of a share of the augmentedestat

a. Enhancement Comparisons. The imbalance on enhamtem
contributions becomes clearer when we compare witidtappen in a number of situations.

i. For example, assume a surviving spouse (S-1) has
contributed all that spou'seseparate propertg.g., an inheritance) to improve the property of
decedent (S-2) and that the contribution is inallidethe augmented estate. That surviving
contributing spouse can, at best, recover onlytbird-of the separate property contributed and
could easily get back less than that depending aih@imstances such as the effect of the
enhancement cap (UCR75-2-208(4)) or on the amount of nonseparate ptpEom, e.g., the
survivors wages) held by the survivor.

il. Property attributable to the surviv®iown earnings can
offset the return to the survivor of the propenmypancement contribution for the decedent
separate property (which enhancement is kept bgebedent). Where the survivor from
separate property makes a property enhancemenmtteditn of $100,000 and has savings from
wages of $100,000, while decedent has inheritedgoty of $200,000 (after the enhancement)
and has savings from wages of $100,000, the famitynented estate would be $300,000 (the
enhancement contribution plus both sets of wagimggs) and the survivts share would be
one-third or $100,000, all of which will be treatasl already received based on the surigvor
saved wages. None of the enhancement contribisticatovered by the survivor.

iii. If the decedent, S-2, had borrowed against theddeds
wage savings fe., nhonseparate property) and used the proceedfitmea the value of the
decederis separate propertg.g., inherited real property), unless the loan prosesé traced
through and allocated solely as the decedemnseparate property contribution (reducing the
proportion of separate property equity taken irdcoant and then removed from the augmented
estate for the sole benefit of the decedesstate), the result would be a reduction in the
augmented estate and thus the surviving spegbare. Thus, if decedent borrowed $100,000
against the decedést$100,000 of wage savings, then instead of a $80Gugmented estate,
there would only be a $200,000 augmented estatee(thancement contribution plus the
survivors wage savings), and the survigoone-third would be $66,666, all of which will be
deemed already paid. Survivor gets nothing froendbcederd estate. The miracle of debt will
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have magically transformed nonseparate earningaglorarriage into inherited separate
property.

iv. If in our example the nonseparate property of theedent,
S-2, which is not derived from the survit@mherited $100,000 enhancement contribution, were
$200,000 and S-1, the survivor, had no saved wag@®nseparate property, then the family
augmented estate is $300,000 (the enhancemeniteaiain plus S-2's nonseparate property).
The poorer survivés $100,000 contribution is included as decedgmbperty in the $300,000
and is not excluded as the survigoor the decedestseparate property. The survigoshare is
$100,000 (one-third), of which $33,333 derives fribra survivols separate contribution to the
decedens property. For a true net worth decrease of I00to the survivor, the survivor
receives only one-third ($33,333) or less in electhare benefit. Even if all $100,000 of the
share is payable to S-1, only $66,666 of it willdzsed on assets other than those contributed by
the survivor, while the full $100,000 of benefitretained by the decedénestate along with
$200,000 (two-thirds) of the family augmented estakhe decedent has given up nothing.
Although the amount payable to S-1 happens to c8v¥Es enhancement contribution, the net
result is that S-1 receives none of the family aeigied estate S-1 helped accumulate.

V. In our next example, letflip the order of deaths and
assume the survivor in the last example, S-1, nstead the spouse who died first. The
$100,000 enhancement contribution would be includetde augmented estate as a gift to the
other wealthier spouse, S-2, and with S-2's nomagparoperty of $200,000, the family
augmented estate would be $300,000, of which Sh2ise would be one-third or $100,000. This
$100,000 would be treated as already paid outeofith from S-1 or out of the nonseparate
property held by S-2. S-1's estate owes nothirfr20 but has nothing to leave to S-1's
beneficiaries, either. S-2 keeps all the $200f@@tlly nonseparate property from the
augmented estate, and, as an overlapping benegipskthe $100,000 property enhancement
contribution, too.

Vi. Taking our example another step further, assumetlse2
wealthier spouse, is again the decedent and has angifit of $100,000 to the survivor, S-1. The
family augmented estate will again be $300,000e pdorer survivds share will be $100,000,
all of which will be treated as already paid, futiffsetting the survivds share. The survivor has
been benefitted by the gift, but gets no overlaganefit from the nonseparate family
augmented estate.

b. Other Transfers Problem. The problem of what mayetbeen
intended for a poorer survivor contributing to aaltleier spouse decedent is actually broader,
because it is not clear from the statute what happ@any other transfers of separate property
by the survivor to the decedent which do not fibithe property enhancement category of debt
payments on or improvements to the separate psopkthe decedent. This property
enhancement category is the only type of surévivansfer specifically dealt with in the
separate property provisions (UGA’5-2-408(1) through (5)) by which provisions iecluded
from decedens separate property for elective share calculatid®bere does that leave other
transfers?
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There are three alternatives: First, are theser etansfers to be treated as the decéslent
separate property? If so, this would make theddigatage to the survivor even worse and is
clearly out of line with the treatment of decedemtansfers to the survivor. This alternative is
clearly excluded as to enhancement contributidhsther, UCA§ 75-2-208(1)(b) does not
include in separate property any transfers fropause. The first alternative can probably be
safely written off. _See, however, I1.B.3.c.(ii)ae as to possible ambiguity. Second, even if
the transfer is not the separate property of tleeased, does it remain separate property of the
survivor or not? (See UC#@75-2-208(1)(c) on separate property, includingprty “acquired
with separate property.) If not separate, it gogsthe augmented estate of which the survivor
ends up entitled to but one-third. Third, if itthee survivols separate property, it is excluded
from the augmented estate with no mechanism foedsvery by the survivor in any part.
Although the second alternative is the one whidttserp applying, is it plausible that any of the
alternatives may have been considered and the resrnded by the legislature?

C. How Much Intention Can Be Discerned? There areiht
considerations applicable to enhancement contdhatihan to other transfers of separate
property. Enhancement contributions are for thgoaorg benefit of the spouses and from which
the contributing spouse does not expect to betiotealy cut off, at least so long as the
contributing spouse survives. Other transfers orapay not be subject to such considerations.
The legislature made at least some weak efforyttotdeal with enhancement contributions in
the separate property provisions but did nothinglar to deal with other separate property
transfers by the survivor. If two-thirds to alltbe survivols other separate gifts to the spouse
are to be lost to the survivor, perhaps based asanmption that they were freely given
expecting them to be irretrievable, then why hdneegeparate gifts from the decedent not been
treated similarly so that the elective share wdaddn addition to one-third or all of such
presumably freely-given irretrievable transfershea than being treated as paid out of them?
Although an intent of the legislature might be dis®d as to property enhancement
contributions based on its inadequate attempt abwligh them, it may be that there was no
particular intention as to other separate propteatysfers. Nevertheless, under any of the
alternatives, if the separate property transfardsdhe disinherited survivor in a position to
claim unjust enrichment, there may be a remedyideitsf the elective share for the survivor.

Even without considering further the legislataratentions (or lack of intentions) for
other separate property transfers, the statutiiisly out of balance in ways the legislature
perhaps did not intend with respect to its provisitor protecting the surviverseparate
property enhancement contributions.

d. Are Measures Needed to Accomplish Legislative ltefihe
statute on its face just is not alone up to thie td€orrecting the imbalanced situation as to
enhancement contributions. The problem does rist @x the Uniform Code approach, since
all property of both spouses, whether received floeother spouse or elsewhere, without any
exclusion for‘separate propertyis taken into account, and thus prior gifts frémva tecedent are
the only interspousal gifts which need to be com®d and then only in treating the survivor as
having already received a portion of the electivare amount. The Utah version left alone the
treatment of gifts from the decedent as paymenatdihe elective share but did not make
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appropriate provision for transfers from the suovito the decedent in determining Ush
unique separate property treatment, nor provideipaly for allocating debts and expenses
with respect to separate property. The resutlias @ decedeist estate keeps the larger share of
the family property and benefits from gifts to gwevivor on top of this through reduction of the
elective share, while on the other hand, the sondloes not recover spousal gifts on top of the
smaller share of the family property.

There may be ways to correct matters. One posafipeoach for corrective measures,
from the survivos point of view, would be to cause enhancementrittions by the surviving
spouse to enlarge the elective share beyond whatikd otherwise be. This would mean that
the augmented estate should increase and the mggpouse should not be treated as having
received anything toward the elective share amontitthe allowable contribution amount (not
in excess of the then value of the property betggifrom the contribution (UCA& 75-2-208(4),
last sentence) has been sufficiently recoveredduige the survivor the same amount of elective
share as if the contribution had not been madeoti#ar possible approach, from the survigor
point of view (and possibly from both a poorer dim@s and a poorer surviverpoints of
view), would be to provide relief in the natureaoflaim for unjust enrichment to the extent the
contribution for improvements or debt service onetkents separate property is not recovered
from the elective share calculations. Correctiveasures of some kind look quite possible.

More fundamentally, however, are any such measweded to meet the intent of the
statute? Given the dramatic change made in Ut#liett/niform Probate Code, the rather
modest level of protection provided by the Utaltee share for surviving spouses (such
protection is nowhere near the same level as itah Uivorce or on intestacy (see UG 75-2-
102 and 75-2-301), not to mention the protectiveuspl shares on death in some of the other
states), and the limited attempted treatment ofigor's gifts to the decedent which takes
account only of property enhancement contributidmeay be argued with at least some small
cogency that no such corrective measures are negleeealise the legislature actually intended
the disparity that occurs when a richer spouse themntionally cutting a poorer survivor out of
the family patrimony even where the survigoseparate property enhanced the decedent
separate property.

Nevertheless, we should hesitate to assume artionien produce such unfairness. The
purpose of this kind of statute is to protect sving spouses against being cut out of family
property; even though the protection level is meagjin Utah, it need not be unfairly provided.
Further, the internal ambiguities and interprepveblems contained in the statute are more
indicative of insufficient analysis and of poor fisananship than of an intentional plan.

The overall scheme of the statute shows a strongeto for crediting what is or had
been separate property to each spouse and sphigificale an unsuccessful attempt at giving
protection of some kind to the separate propertichvthe survivor contributed to enhance the
separate property of the decedent. It may not baea done very well, but that it was done at
all indicates a protective policy behind the s&tom which a court, if so inclined, could base an
application of the statute or provide another fafmelief designed to better meet the policy
goal.
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B. Possible Statute-based Corrective Measures. As already mentioned, the
equitable adjustment might be accomplished by mehasseparate claim for the unjust
enrichment. We will come back to this. On theeothand, a court may be more inclined to
interpret or apply the statute to help internaltyediorate the problem where there may be a
reasonable way to do so. Thus, it is approprafedt consider whether statutory options are
realistically available. The bottom line is thatarpretive options probably wimwork. (If you
would rather not witness the beating up of thiawtman, please go directly to the common law
alternative discussed at part I11.C. below.)

1. Interpretive Options. The available statutory possibilities may imtsu
interpreting and applying the statute under sonmebdoation of the following, so that:

a. The enhancement contribution is simply treatedhas$acquired
separate property of the survivor (capped at thgevaf the asset enhanced) and is required to be
returned to the survivor, based on what may be as¢he dominant policies of the statute to
trace and protect separate property and to preteeiving spouses. The augmented estate will
consequently be lowered, but the survivor will comné net ahead. However, the statute doesn
provide for any such return, and this approach afg® make UCA& 75-2-408(4) rather
useless, except to confirm that the surviveeparate property is not the decedeseparate

property.

b. The decederd separate property not only does not include the
survivors contribution and the increase allocable to itidalso equitably charged with the
amount of the contribution or such further amowntrey be necessary to prevent reduction of
the augmented estate to the extent necessarynmate unjust enrichment. Such a charge
would go beyond the asset enhanced and extend teeparate property of decedent, but not
beyond. There is no specific statutory provisibovéng such a charge which would need to be
based on the overall structure and intent of theitt to protect surviving spouses and separate

property.

C. The augmented estate, which already includes tbleagced value
of the decedetd property, is also further increased by the amofitite survivois contributions
based on a combination of UGS 75-2-207(1)(b) and 75-2-206. The first provistelis us to
include nonprobate transfers as if the survivingusg were the deceased, and the second
provision tells us that if that were the case,abhgmented estate would have included the
contribution as a transfer to the spouse, (the actual decedent), if it passed by reasoreafid
(i.e., of the actual survivor). Thus, a hypotheticattieof the survivor as of the decedsmteath
and either actual or hypothetical passage at #wthdo the decedent would be required. If
actual passage at death would be required, therevithe property was contributed some years
earlier, the passage at death requirement wouldrditave to be ignored in the interests of
fairness, or would have to be deemed to applyredemse of a claim for unjust enrichment or
some similar right. Assuming this is acceptabléhtocourt (a big assumption), this
interpretation may result in a double inclusionhia augmented estate; normally the statute
would likely be interpreted to avoid a double irsthn, but the double inclusion might be
justified as necessary to prevent an unjust resfjlhowever, decedestenhanced property
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went down in value, or otherwise is of insufficisalue to cover the enhancement, there would
be no double inclusion to begin with. As an asidée provisions of UCA& 75-2-208(8)
intended to avoid the overlapping of certain indagrovisions do not apply beyond UGA
75-2-205, 206, and 207 (the three of which relatednprobate transfers and property of the
surviving spouse); the double inclusion here, hawewould result from an application of UCA
§§ 75-2-207 (which relates to the survilmproperty) and 204 (which relates to decedent
probate estate).

d. If such double inclusion occurs, or if a chargedecederis
separate property is made, unless separate assaisnaly going to be returned to the surviving
spouse (as in the first suggestion), the sepasattsof the surviving spouse should not be
increased (and thus the augmented estate willgaohde reduced in these amounts), because
the property at the time of death simply is nontttee property of the surviving spouse . Such
an increase might also be prevented by reason éf §75-2-208(1)(b), excluding spousal gifts
from separate property, or UGA75-2-208(4), second sentence, which provides such
contributions (and presumably any equitable chhaged on thenfshall not be separate
property; might be interpreted to apply to either the denéede the surviving spousép the
extent of the amount actually pdid.

e. Any such return, charge, or inclusion must notrbated like a
predeath claim against decedsrassets, which would result in a reduction ofahgmented
estate under UCA 75-2-208(7)(a), but should be treated as arigiogp fthe statutory provisions
themselves after death.

f. The foregoing would also require that amounts delpaed to the
survivor from the survivds nonseparate assets are not increased (unde§U7G6A2-209(1)),
either because (i) the increased share resultstfiteraharge on decedé&nseparate property
rather than actual nonseparate property held bguhaving spouse or (ii) the double inclusion
does not pass to the survivor outside the operatitime elective share, and the double inclusion
is not only not the separate property of the sumvitaut is not really nonseparate property of the
survivor, either, since it does not actually belomghe surviving spouse or to persons (other than
the decedent spouse) to whom the survivor madsfaenbrought back into the augmented
estate.

In essence, based on a reading of the uncleatestatlight of its presumed dominant
purposes, an exception to the results which migtgravise be expected where separate property
enhancement contributions are not an issue woultklrey made to prevent the unjust result.

2. IsBalance Established? This interpretive approach might be criticized
on the ground that it does not appropriately take account the risk where a wealthier decedent
has made lifetime spousal gifts (not limited to trimutions for property improvement or debt
service on property) that the elective share matpbemall to offset the gifts. Essentially, this
view would be that the corrective interpretatiomad properly balanced between wealthier
decedents and poorer survivors. However, is tfasr ariticism? | dort think so.
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a. It may be argued that to the extent the transferother gifts and
not contributions to the improvement of or debsr on the survivos property, both spouses
may be in roughly-equivalent risk situations. Ewuethe best such situation, there is no real
equivalence, even rough. Although the poorer sormever can recover such other gifts
beyond the range of zero to one-third and oftethédower extreme due to deemed payment
offsets, the wealthier decedent may often be abledover within the range of two-thirds to all;
thus, there is no rough risk equivalence, rathner situation still is fundamentally more favorable
to such a decedent.

b. Also, in a proper case, a court could provide semelar relief
with respect to contributions by a decedent whithagace the survivty assets, where the
decedent is the poorer spouse and it is deemetbfdo so, at least where the separate property
provisions create an anomaly. Such relief for arpodeceased spouse may not be as clearly
justifiable as relief for a poorer surviving spowgeere the statutory purpose is to protect the
living, i.e., the surviving spouse. Nevertheless, in a prepeation, a balance can be achieved
for poorer decedents like that for poorer survivors

C. Wealthier decedents are different. It would notbell unfair that
a wealthier decedent, who is generally at an adggntinder the statute, daalways fully
recover amounts freely given to the survivor toriove property also enjoyed by the decedent
during life and from which the decedent has nonb®e off by a spouse. The wealthier
decedent simply doe$meed the relief. The poorer survivor, in cortirasll have a need for
resources and will not be able to enjoy furtherdbparate property of the decedent enhanced by
the contribution made, but has instead been irdeallly cut out of the family property under the
decederis estate plan, either entirely or almost entirelg aeeds the protection provided by a
corrective elective share adjustment to prevenistrgnrichment, to recognize the survigor
contributions to the accumulation of family progednd to provide for the support of the
survivor. It is not very plausible that the suivenchanced deced&nproperty with a view to
irrecoverably losing the benefit during the survigdife, not only of the property enhanced but
also of the enhancement.

Furthermore, other than with the approach of sini@gting the enhancement
contributions as the surviverand requiring them to be repaid, the poorer sanhas no
guarantee that even with the corrective adjustmenogsosed, the contributions made will be
fully recovered; the adjustments just provide ancieawhere otherwise there would be none. For
example, there may be insufficient separate prgmeértiecedent to equitably charge, and double
inclusion alone will never make up the full difface.

3. Effectiveness. The interpretive approach posited above couddbagh a
charge against separate property and double inclusithe augmented estate (the combination
essentially having the effect of a triple inclugioyet such an approach would only partly
accomplish the desired equitable result where hiaege is only equal to the contribution.
However, it would reduce the amount of the unjustoalhment, and could get pretty close to the
amount shown in step 11(g) of the example abov€.{ll and 2.) as if the contribution had not
been made. If, however, the charge were greateexample, by being specifically calculated to
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eliminate the unjust enrichment, or if estate adshiative expenses and homestead and
allowances had been properly allocated (as destabeve at 11.D.6.) so as not to unduly reduce
the augmented estate, a better result could béneblta

Unless a court used the combination of interpretatdescribed, or treated the
enhancement contribution as simply returnable e¢cstirvivor, the balance will not be effectively
redressed. If a court were willing to apply thetste in accordance with such interpretations,
which are neither easy nor obvious, a level ofguton for the survivor to redress the balance
possibly intended by the legislature may be pravidé would recover the enhancement but
would not, however, recover more than the one-thiivare as to any value increase due to the
enhancement contribution.

More importantly, however, the statutory interptietas proposed may all boil down to
the need to create something that is actually i@iplcexception to a statute. Yes, the statute is
badly drawn and at best ambiguous, and, yes, cbavts done similar things with other badly-
written statutes in the past just to get them t&ersense, particularly where no other option is
apparent. However, such an action is not takeitygasr should it be). The big question is
whether there is a compelling-enough need andaae@ough method to entice a court to take
such an action as to this statute. The need iis,that the statute does not allow for a truly clea
interpretive solution; even the simpler approacjusf treating the enhancement as the surigvor
separate property returnable to the survivor reguar significant analytical jump. The problem
with interpretations or exceptions involving analgt jumps to solve a particular problem is that
they can lead to unintended consequences in sugmgys. A court, particularly one sensitive
to judicial activism or to unintended policy congeqces, may well struggle with the matter and
if the statutory approach does not seem appropttaecourt may (and probably should) instead
go with the alternative of an unjust enrichmentrolavhich at least has the merit of a long
jurisprudential pedigree and the relief for whie@nde tailored to the case at hand.

Further, with respect to the treatment of other,(nonenhancement) transfers of separate
property by a surviving spouse to the decedenintenpretive approach does not seem
appropriate at all. The statutory intent is evesslclear, and the circumstances and intentions
behind the gifts will be much more various. Thaifardwired interpretation should not be used
to solve any problems from such transfers, ratherunjust enrichment rules may be the most
appropriate tool to use.

C. Unjust Enrichment Claim. A successful restitution or quantum meruit cléiyn
the survivor, perhaps coupled with a remedy such @mstructive trust or equitable lien, or a
resulting trust, might be possible to bring agathstdecederd estate based on unjust
enrichment, with respect to enhancement contribstat least to the extent the survivor cannot
recover through the elective share the contributtbith enhanced the decedergeparate
property by improving it or paying debt serviceigror with respect to other separate property
transfers in appropriate cases.

1. Elements. The elements of a claim for unjust enrichmest ar

{00040537.DOC / 3} 61 Last Updated 10/10/12



There must be (1) a benefit conferred on one pdrganother; (2) an appreciation or
knowledge by the conferee of the benefit; andl{@)acceptance or retention by the
conferee of the benefit under such circumstancés emke it inequitable for the
conferee to retain the benefit without payment®¥alue.

Berrett v. Sevens, 690 P.2d 553, 557 (Ut. 1984 pncrete Products Co. v. Salt Lake County,

734 P.2d 910, 911 (Ut. 198Atpha Partners, Inc. v. Transamerica Investment Management,

LLC, 153 P.3d 714, 723 (Ut. Ct. App. 2006) (whidkaanotes thatan action in quantum meruit,
such as unjust enrichment, is typically appliechstances where no enforceable written or oral
contract existy.

a. Benefit and Awareness. The first two element$efdlaim should
generally exist: the survivor will have benefitigeicedent, and the decedent will be well aware
of the benefit. For purposes of meeting the béeéfment, separate property enhancement
contributions by the survivor, as used in the @lecshare provisions, are not the only
consideration. Any contribution by the survivimpsise fronfseparatéor “nonseparate
sources, including the survivermersonal services, may be considered, and ttiagreeatures of
the elective share, which are designed to segregp@rate from nonseparate components and
prevent dilution of decedestseparate property by enhancement contributioosidwnot be
applicable. Rather, there will need to be proahaf benefits provided by the surviving spouse
and tracing would help with this and may be neags$ait it need not be the same as that used
in the elective share determination.

b. Inequitable. The third element should also beimé#te typical
case of the decedent spouse trying to cut the\sngvspouse out of all or most of the family
estate and successfully cutting the spouse outlefat most the family estate by a secret will
made by the decedent spouse, who dominated thé/flanginces, while nevertheless keeping
the benefit conferred and transferring it to songeelse by the will. This is inequitable,
especially where the survivor conferred the berafipart of the close and confidential marital
relationship for the common good of the spousesverete the survivor is the less propertied
spouse and the surviverseparate assets otherwise available for maintathe survivos
standard of living have been reduced without amgiopossibility of recovery.

2. Constructive Trust. The Restatement (First) of Restitut®a60
(American Law Institute 1937) describes the remafdy constructive trust this way:

Where a person holding title to property is subjecn equitable duty to convey it to
another on the ground that he would be unjustlicbad if he were permitted to retain it,
a constructive trust arises.

The reporter for the Restatement quotes theserstats by the highly-regarded Chief
Judge Cardozo of the Court of Appeals of New Y drtd the remedial character of the
constructive trust:
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A constructive trust is the formula through whible tonscience of equity finds
expression. When property has been acquired im gooum- stances that the holder of
the legal title may not in good conscience retaaleneficial interest, equity converts
him into a trusteeBeatty v. Guggenheim Exploration Co., 122 N.E. 398 (NY 1919).

A constructive trust is then the remedial devigeudlgh which preference of self is made
subordinate to loyalty to other$leinhard v. Salmon, 164 N.E. 545 (NY 1928).

A four year limitations period applies for the bxhaf a constructive trust, but in special
circumstances, such as close familial relationsinipgquitable tolling until discovery rule may
apply as well._Estate of Davis v. Davis, P.3d, 2011 UT App 343, 2011 WL 4862950 (Ut
App. 2011) (involving brothers).

3. Effect of Spousal Relationship. The spousal relationship adds a special
twist to unjust enrichment claims and the use ofstactive trusts.

a. Use of Constructive Trust for Spousal Protecti@Qunsider the
case ofParksv. Zions First National Bank, 673 P.2d 590 (Ut. 1983). There a constructiusttr
(as described in the Restatement of Restiti§ia60) in favor of a surviving husband was
imposed against the witeestate where the husbandarnings as sole wage earner and efforts in
repairs and improvements had helped to accumugateroperty, but the wife used a secret will
to transfer the property to others. An oral agrestmvas not required for this remedy to apply,
and neither was any intent required. The coud ptsnted out that a resulting trust as described
in the Restatement of Trug142 may also be an appropriate remedy, but doedisgace the
constructive trust remedy, where one spouse paysdperty which is titled in the name of the
other spouse. See aldawkinsv. Perry, 253 P.2d 372 (Ut. 1953) (a constructive trust was
granted for nephew who gave money to uncle forlmse of home in unckename until nephew
came of age, where untdewife received the property in divorc&awlings v. Rawlings, 240
P.3d 754 (Ut. 2010) (constructive trust imposednetather transferred property to son to hold
for family, and where family contributed toward égxand other aspects in operation of farm,
including labor and participation in settling a bdary dispute).

In theParks case, the contributions made by the husband whaddte it inequitable for
the wife to retain title were not limited to moneyproperty contributions derive froteeparaté
property. Theseparatéproperty concept would not apply; the issue iserfandamental:
unfairness, good conscience, and unjust enrichmBme. inequity can arise by reason of
contributions derived from any number of sourcesluding from the spou&seservices, from
wages disproportionately supporting the acquisgtioy the other spouse, property contributions
derived from wages or any other source which wialdreated athonseparateunder the
elective share provisions, or property contribusitnom inheritances or other sources which
would be treated dseparatéunder the elective share provisions, and so dwsTall relevant
transfers or benefits to the spouse can be takteragtount in applying unjust enrichment
principles. However, the loss of inherited or otteeparatéproperty by the surviving spouse
may be seen as one of the more inequitable reshith would make a constructive trust
appropriate.
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b. Confidential Relationship. Certain relationships presumed to
be confidential._SeBaker v. Pattee, 684 P.2d 632 (Ut. 1984) amltiodgett v. Martsch, 590 P.2d
298 (Ut. 1978) (presumption of confidential relasbip between parent and child and between
trustee and cestui que trust).

Further, as noted iRarks and in other cases, unfairness can be presurneed in
confidential relationship, such as a marital relaship, at least where there is an inequality in
the relationship and the dominant party benefitt8deAshton v. Ashton, 733 P.2d 148 (Utah
1987) (confidential relationship between brothexuired return of propertyln Re Hocks
Estate, 655 P.2d 1111 (Ut. 1982) (constructive trustifiather of decedent under Restatement of
Restitution§ 160);Mattesv. Olearian, 759 P.2d 1177 (Ut. App. 1988) (discusses confiden
relationship between spouses, although partieasa tound not to be common-law spouses);
Piercev. Pierce, 994 P.2d 193 (Ut. 2000) (high duty of spousestdiwas a written agreement
in this case)Beedey v. Harris, 883 P.2d 1343 (Ut. 1994) (fiduciary duty of gdadh and fair
dealing between spouses). See Msikev. Meitke, 101 N.E. 2d 571 (lll. 1951) (right of one
party to assume other party in confidential reladlup will act in manner consistent with welfare
of first party; constructive trust against wife fausband in half of family real estate where wife
was responsible for family financial affairs aneéd$iusband wages to buy, renovate, and
manage real estate).

C. Burden on Issue of Unfairness. The burden witheetto the
issue of unfairness may shift in such a case tp#ngy benefitted. Sedgaker v. Pattee, 684 P.2d
632 (Utah 1984) (in some cases, but not this @asenfidential relationship is presumed;
however, if a confidential relationship exista,presumption of unfairness arises which must be
overcome by countervailing evidence, and the bustidits to the defendant [the party to the
confidential relationship] to prove absence of inkess by a preponderance of the evidénce
See alsdrobertson v. Campbell, 674 P.2d 1226 (Ut. 1983) (finding of undue influe
invalidating a trust shifts the burden to the wrdogr to prove absence of continued undue
influence on purported later ratification of thedt) andJones v. Jones, 759 P.2d 345 (Ut. App.
1988) (no confidential relationship). See furtidtah Rule of Evidence 301(a) relating to the
effect of a presumption.

d. Expectation of Continued Benefit. The nature ef tiarital
relationship also indicates that benefits confelrg@ contribution by one spouse to the property
of the other is for the mutual benefit of the spsuas a family and is not gratuitously provided
as if by an outside intermeddler. SeHfsv. Subbs, 970 P.2d 1234 (Ut. 1998) (on benefits to
property by resident not gratuitously conferred reht@ere was an expectation of continued use).

e. Inequitable Conduct. Inequitable conduct in a wrftial
relationship can also be a factor. $eee Marriage of Frederick, 578 N.E.2d 612 (lll. App.
1991) (wifés execution of letter agreeing to husbartcansfer of assets to trust was a sham to
defraud her of marital rights where husband diddietlose consultation with divorce lawyer).
Also, inParksv. Zions First National Bank (cited above), the Utah Supreme Court found that a
transfer by use of a secret, undisclosed will Bpause can violate a constructive trust and make
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that spouse &onscious wrongdoérgiving the other spouse a choice of the measuriéo
remedy between the value of property transferreéti@walue of property acquired.

f. Evidentiary Standard. In tHearks case, the court applied a clear
and convincing evidence standard.

4. Recovery. In a case where the elements are shown, theepcis:

The benefit conferred on the defendant, and nopldetiff’'s detriment or the reasonable
value of its services, is the measure of recovery.

Bailey-Allen Co. v. Kurzet, 876 P.2d 421, 425-26 (Ut. Ct. App. 1994). Thhse,base recovery

by the surviving spouse would be for the additioralie of the property enhanced; this may be
more or less than the amount of the actual corttabutself. The base recovery would then

likely be reduced (presumably by dollar amountfmgsibly proportionately) to the extent the
contribution amount is actually recovered througt $pousal elective share. Where a small
contribution leads to a large increase in valuéeaslimited by the court in some way, the net
recovery could well exceed the contribution amoufthe enchanced property does not increase
in value by at least the amount contributed, tlvevery will not fully return the contribution
amount, or any recovery may not be available at all

The claim should not be treated as a claim to wHetedens property is subject under
either UCAS§ 75-2-204 (net probate estate) or 75-2-208(7)(Befancludable items net of
debt) if the court does not want the circular peohs that arise where the amount to be recovered
will be increased as the augmented estate is redducthe claim. The claim should be seen as
arising at death where the survivor has been ¢utespite enhancing decedsnproperty, not as
arising during the decedeéstifetime, as with the standard claims againsedents property.

The inequity occurs at death when the transferrsdoecause at any time before death, the
decedent could have done better for the survipugise. The dispute relates to the
determination of interests among beneficiariesdoebs not affect estate preservation or
administration and does not affect the legal titdd by decedent at death. Thus, it is not a
“claim” under the definition of UCA 75-1-201(6)).

5. Discretion. The issue will present a mixed question of |z &act.
Findings of fact by the trial court not clearly@meous will be upheld and broad discretion will
be granted to the trial court in applying the lawinjust enrichment to the facts. Sdeha
Partners, 153 P.3d 714 at headnote@oberg v. Housing Opportunities, Inc., 68 P.3d 1015 (Ut.
App. 2003) (quotindgyesert Miriah, Inc. v. B & L Auto, Inc., 12 P.3d 580 (Ut 2000)).

0. Probate Code Effect. The Utah Uniform Probate Code, which includes
the elective share provisions, provides:

Unless displaced by the particular provisions & tode, the principles of law and
equity supplement its provisions. UGA’5-1-103.
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See alsdn re Estate of Wagley, 760 P.2d 316 (Utah 1988) (recognizes the appatgess of
equitable principles supplementing the probate eoaker UCA§ 75-1-103, although quantum
meruit was not granted in that case; also discubse®xempt property is nearly absolute to the
surviving spouse, except for funeral expense, amaténded to help protect spouse from
disinheritance).

Where the elective share rules are as poorly ceedais they are, being silent or
ambiguous on key matters, there may well not be‘pasticular provisionsto displace general
principles of law and equity, such as the ruleatieg to unjust enrichment. Rather, although the
elective share rules provide the backdrop for tlegjuity created by the decedent, they should
not be interpreted to prevent the use of other gpeinciples of law or equity to remedy the
inequity. The elective share rules do not purpmgrovide the exclusive means for protecting a
surviving spouse from injustice, and the applicatwd equitable principles will not prevent the
surviving spouse from receiving the benefits trexz@be share is meant to confer. Unless the
elective share is not really to benefit the survivoat is a disguised benefit for the decedent and
the decederd other beneficiaries, there is no reason to caoleclhat any provision of the
elective share rules displaces the longstandingiples of equity jurisprudence.

The use of supplemental equitable principles rdl&tainjust enrichment has a long and
respected history and is wholly consistent withghepose of the statute to protect surviving
spouses. It is also wholly consistent with theasafe property methodology of the statute,
because it protects inherited and other separafeeply where it is just to do so, and it only
applies to change the results which would otherecs®ir under the statute where there exists an
injustice that the decedent should not have credtad now, as in the past, the nature of
equitable remedies that they will sometimes changesult under otherwise applicable legal
principles in the interest of justice and fairngsaticularly in the face of disloyalty and
particularly in the area of estates and trustscwhiave always been of great importance to
courts in equity.

The narrow focus and application of an unjust émmient claim to cases where the
elements of the claim are met makes it an apprgpsigpplemental protection for a surviving
spouse in cases involving separate property enhardecontributions and other benefits to
decederis property.

D. Conclusion. Mixing common-law property and community progesbncepts
was an idea poorly conceived and poorly implemene=siilting in unfairness, which in at least
some important aspects appears to have been uéaterEven if possible corrective measures
for the interpretation and application of the staforoved successful, the result will still be
unfair where the survives election only produces a one-third share whicsdwmt equalize the
spousal family contributions, especially in longatemarriages. This reflects poor legislative
judgment and the courts are not likely to do amghabout this. On the other hand, the best the
suggested interpretive measures could accomplishalow the survivor to recover more of the
survivors contribution to the decedé&nseparate assets where poor legislative drafppgas
to have defeated legislative intent. On this,dberts might possibly act, although the prospects
dont appear favorable, given the inherent drawbaclksioh interpretive measures.
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The statutory corrective arguments that can be rbaded on the analysis set forth in this
outline in an attempt to right an unfair result ncayne down to asking a court to make an
exception to the law, which is always, and appedpty, an uphill battle. A court may, however,
find in this situation where the decedent has imb@ally cut off a surviving spouse, the classic
elements of an unjust enrichment claim. Wherergective interpretation of the statute (which
will have significant problems of its own to ovenge) is not worthy to present or is not
accepted, the analysis in this outline should sti@wthere is an inequity and that allowing an
unjust enrichment claim to correct it is consisteith the apparent intention of the statutory
scheme, to the extent one can be discerned, asdhdv®iolate any policy considerations.

The willingness of the court to make an equitablistment, whether by allowing a
separate claim for unjust enrichment, or by crepéixceptions to prevent unjust enrichment in
calculating the elective share, will depend ondberts view on a number of policy factors,
including such things as whether it is desiralleattempt to discern the legislative intentions in
this statute, to further protect poorer survivipgusses, to correct flawed legislative work
product in order to accomplish its presumed inte1d] to defer to the legislature even where its
draftsmanship may be particularly poor, to appby shatute as not having preempted the field in
order to leave common-law remedies for unjust énnient available, and so on. Unfortunately
for the client, whether survivor or decedsrestate, this is the stuff of which appeals ardema
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